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Hillsborough Court,Probate
No. 3859.3,Jan. 1950.

Amoskeag Company,Trust Ex’r and Tr.

v.

a.Alice G. Haskell &
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Warren, Wilson, Wiggin Sundeen,and for noplaintiff,the filed
brief.

Hamblett, (Mr.Moranand fororally), the defen-Griffith Griffith
dants, Hughes Youngman.and

Laing, guardian litem, se,Robert C. ad pro filed no brief.

(of Davis,Hansen Towle Illinois)and McLane,and Carleton and
(Mr. L. defendants,Alvin Hansen for theorally), Parker Ken-Graf

dall, Bastien, Korol,Daskey, and Crawford.Anderson

remainingThe appearance.defendants entered no

Lampron, J. “The is too jurisdictionlaw settled in towell this
require citation, sovereignextended that the istestator’s intent the
guide interpretationin the of beinga will ascertained,and this intent
the Court must illegalenforce it unless it is or to so.”impossible do

v. Matthews,Stearns 94 H. 435, 437; OsgoodN. H.Vivada,v. 94 N.
222. “The testator’s questionintention “is determined a of factas
by competent evidence, byand not of Edgerly Barker,law.” v.rules

447;N. 434, Osgood66 H. v. Vivada, supra, competent224. Such
evidence are “the of testator,situation the surroundingthe circum-
stances, familyhis relatives,and nature,the legatees,devisees and the
amount, and situation his tendingof property, placefacts to the

positionCourt in the of the testator. ...” Stratton,Stratton v. 68
586;582,N. H. Cotton,Fletcherv. Page,81 H. 243, 246;N. Bellowsv.

N. 283,H. 286.88
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soughtadvice and direction is readsquestion on whichThe first
paragraph and in“(a) not XIV XV be included andfollows: Shouldas

Paragraphcreated under XVI so thatpart of the trust estatemade a
as executor?” The answer to thismay its accountplaintiff settlethe

question yes.is
eighty-six years age.oflayman His was a size-was aThe testator

question.will and inpersonally drafted the codicilHeable estate.
documents, compositionas well as theirlanguage in theseusedThe

form, possessedthat the testator some knowl-general showand their
legal inmeaning use of terms and of the maimeredge of andthe

it wouldshould be drafted. However bewill and a codicilwhich a
construing for thein the documents which he draftedunreasonable

ascertaining were,his intentions to assume that hewhatpurpose of
legalof which would en-all the niceties haveappreciatedandknew

approved legalinspell out the testator’s intentso versed toabled one
form.

fiduciaryperformed byto the underof functions beThe nature the
essentially per-from tonot differ those beand XV doclauses XIV

XVI, latter, involving moreexcept that theclauseformed under
consequently complex. Noproperty, are moreand morebeneficiaries

fiduciary the asin favor of one over othercan be assumedpreference
acting legal capacities.incorporation differentand the sameit is one

the did not intend toseriously contended that testatorNor it becan
objects of hisand distributed to theadministeredhave his estate

the most efficient so to dowhich would bebounty in the manner
in wantedany way from the mode which hedetracting inwithout

conferred.benefitsthese
ofmaking paragraphs partand a theincluding in XIV XVBy and

XVI, thereby permitting theparagraphcreated undertrust estate
carryas and to out asits functions executorplaintiff to conclude

while con-imposed paragraphsin XIV and XVtrustees the duties
intoparagraph XVI, carriesits duties undercurrently performing

expressedof asmanner, the wishes the testatoreffect, practicablein a
(Lifetime ed.) 510.Page on Willsin will.his See 3

' problems pertaining to the inter-certainQuestion (b) deals with
clarityof and for the sake of thisparagraph the willof XVpretation

questionpart of thisparts.into four The firstquestion will be divided
totrust referredparagraph XVI is thetrust created underasks if the

bequest lapse the terminationfollowing sentence; “This to atin the
tomy deed same theI and direct that Trusteestrust, and orderof the

descendants, equalinor orKorol,K. her descendantElizabethsaid
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take,or to sameshares; if no descendants to become adescendant
my part ques­The answer to this ofresiduum of estate.”part of the

application languageAn of the rule that the of(b) yes.is a willtion
ininterpretation, the absence ofgivento a literal evidence thatis be

(McAllister Hayes,it in a different sense v. 76 N. H.testator usedthe
bythat words the108) to the conclusion those testator had toleads

referring paragraph beingin The reasonto the trust XVI. thereforbe
paragraphs preceding paragraphin all the XV the testatorthat was

paragraphwords oftalking of a “trust fund.” The XVI would be the
appellationwould lend themselves to the ofonly ones which “the

trust.”
reading whole,of will as a to the intent ofA this ascertain the testa-
gives by wordingThe testator oftor, para-the same result. the this

of thegraph anticipated that “the termination trust” which would
duringbequest lapse placecould take themake the lifetime of said

expresslyK. Korol. All the other trusts or impliedlyElizabeth
ofparagraphs paragraphin the will other thancreated the XVI are

paragraphinperpetual onlyas to duration. That is theXVI one
contemplates withinwhich a termination the lifetime of said Eliza-

only reasonablyKorol trust whichbeth K. and the can be understood
by paragraphto testator into be referred the said XV.

Question (b) part asks ifsecond the word “same” when inused
paragraph furnishingsmeans both “the residencethat and the therein

contained.” The word is used in paragraph.“same” five times said
meaninginterpretIf we tried to its each time it is byused a strict

application of the rules of whether it to therefers last antecedent
or last,to an antecedent other than the we would be accentuating the

expressionform of of layrather than the substance this testator’s
expressedintent as in his will.

necessarilyThe first time the word “same” is used the testator must
referring Myrtlehave been to the residence at 113 Street. At this

point fully object bequestof i.e.,he has described the his and devise
residence, furnishings groundsthe the therein and the on which the

togetherlocated, subjectresidence is which constitute the matter of
this onparagraph. From then whenever wordthe “same” is used it

componentsto byrefers all these three which are treated him as an
entity, consisting of residence,one establishment a furniture and

subject gift.grounds, the matter of his
Question (b) part paragraphthird reads as follows XV,“Under

may repairexpend moneythe trustee to the furniture named therein
replaceor to repairingworn out furniture?” As to the furniture the
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reasoning partin to of question compelsused answer the second this
only mayconclusion trustee keepthe that the not but must the furni-

in repair. expending moneya state of As to trustee replaceture the to
out itfurniture the answer is that cannot. Ifworn the testator had

replacethe tointended trustee the furniture he could have said so
easily very plainly. notvery and He did do so. mustIt be that he

replacenot so to is expresslydid intend. Power not or impliedly
by trust,given to the of the nor it necessarytrustee the terms is to

carry purposes expensesout the of the trust. cannotIt therefore incur
Trusts,purpose. Restatement, 188,s. commente.for that See Armo.,

A. L. R. 1283.172
(b)Question part requesting to rightsfourth instruction as the

children or heirs of K.of the Elizabeth Korol in the event of her
rights partiesand the of the in the buildingsdeath case of loss of said

nobycontents fire needs at this Moses,and answer time. Orr v. 94
309,N. H. 312.

questionsfollowingThe will together:four be discussed
“(c) paragraph XVI, anyUnder the last sentence of can income be

persons givenuntil of interest,divided the death all a namely:life
Kendall,Kendall, Mary CampbellAdela Parker Verona C. McGlone,

Haskell,Mrs. Florence B. Fisher and (d)Alice G. The last sentence
paragraph uponof XVI of the will directs that the death of Adela

per stirpesParker Kendall and others ‘the total net income be divided
among my brother,the children of Elmer’ etc. Does this mean that

the death survivor ofupon of the those named all whichincome has
up to that time and not paidaccrued has otherwise been out is there-

'amongtoupon my Elmer’;be divided the ofchildren brother or does
partit mean that this accrued income in effect shall a ofbecome the

onlyand currentprincipal that the income is thereafter to be distri-
(e) provisions Paragraphbuted? Under the of does trustXVI the

at the of the of Kendall,terminate death survivor Adela Parker
Mary Campbell McGlone, yearsVerona C. Kendall and or ten after

personsof all inthe death the mentioned the last sentence of said
Paragraph by agreement] of(g) anyXVI? Have the interests[added

byof the under the indefeasiblyremaindermen trusts created the will
vested, if not, they indefeasiblyand willwhen vest?”

producedThis estate has since the decease of testator andthe is
producing necessarya substantial much isnow income more than to

pay provided for in expensesthe annuities the and the of adminis-will
tration. “Where a a fund fromtestator establishes the income which

be purposesis to used for certain but that in ofincome is excess the
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questionpurposes, the whether the excessrequired for thoseamount
orprincipalto the shall be otherwiseand be addedaccumulateshall

upon ofprimarily the intent the testator.” Newdependsofdisposed
417, 420.Hubinger, 117 Conn.Bank v.Haven

needed forover and above that annuities andto the incomeAs
during periodproducedhas the fromthis estate theexpenses which

to the death of Adela Parker Kendall on orof the testatordeath
inspecificprovision providingno the will7, 1947, there isAprilabout

reading paragrapha of XVIFurthermore leadsfor its distribution.
to anyone,the testator did not intend haveto conclusion thatthe

annuitants, any from hisreceive income estate untilthan theother
happeningis ofAdela,of because it not until thethe death said that

byprovides a formula which the beneficiaries ofthat he theevent
annuitants,the are to be determined. As toresidue, other than the

during periodthat it is to be added tosurplus producedincome the
partand become a thereof.of the residueprincipal

forincome, over and above that needed annuities andAs to the
offrom and after the date the decease ofexpenses, produced said

part ofon the the testator an intentionAdela, the will discloses that
language byinstead of accumulated. The used himit be distributed

annuitants,at decease of thedisposingin of the income the all viz:
given ifmust be effect to not inconsistent“the total net income” with

general together.of whole will takennor with the intent thelaw,the
498,Dennett, onlyN. H. 500. The testator need40 haveDennett v.

ofif had not intended before the death allincome he annui-said net
income, payment oftants, annuities,of other than thea distribution

“regardless myof ofpaidto be whether the income estatewhich were
By of “total” heor not.” his use the word indicated thatbe sufficient

contrasting total income then available towas the net the childrenhe
etc., partialElmer with the net income which heof his brother

from ofto receive and after the death said Adela.intended them
good adoptingforalso other reasons this view. TheThere are

bankingpossessing experienceconsiderable must have beentestator
producethat his estate would considerable income. His willaware
parton ofintent his to make the children hisshows a definite brother

principaltheElmer and their descendants beneficiaries under his
acquaintedpersonally with all of Elmer’s childrenwill. He was some

beyond age will. Ifof whom were middle at the time he made his the
duringto accumulated the of all ofincome were be lives the annui-

preventingprobablytants would be some of thesehe beneficiaries
anyreceiving personallyfrom from hissubstantial benefits estate
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seems, verycircumstances, unlikely.thewhich under Furthermore
accumulating period,incomeby this for that Govern-the Federal

thereby principal beneficiary estate,become the asment would of his
aptly phrased it,of the ofpartiesone so instead those whom his will

objects bounty.to the chief of hisreveals be
specificno inbeingThere instructions the will to accumulate the

by contraryproduced his estate after Adela’s death aexcess income
testator, mayof the be v.partintention on the inferred. Sanborn

320;Clough, 315, Douglass,H. Stevensv. 68 N. H. An in-64 N. 209.
impliedlydistributed is at least in thetention that it be contained

legallyof fromwill, and all the elements which it isa consideration
leads topermissible to infer the testator’s intent the conclusion that

wanted this income distributed.he
will, trust,next the of termination of andWe consider date the the

vesting of of the The trust is to terminatethe interests remainderman.
personsof all inyears the death the mentioned the last sen-ten after

not dryof This trust does a trust atparagraphtence said XVI. become
purposehad adeath annuitants. The testator discerniblethe of all the

period yearsfor a of Bellowsextendingin the trust ten after this date.
keepPage, 283,H. 284. to his in Elmer’sv. N. He wanted estate88

forfamily period providefor and so a comfortable incomea reasonable
might longestof well notchildren, some whom survive theElmer’s

plus years.of did toliver annuitants ten He not want his estatethe
presently disposedandpaid to children before that time ofbe Elmer’s

by spouses or in case ofby their wills or taken their collateral heirs
elapseintestacy. periodwanted to before the remaindertheir He that

indefeasibly thereby keeping propertyhis in handsvested thebecame
theirof Elmer’s children and descendants.

follows: From and after theplaintiff is therefore asThe instructed
of to the last survivor of the five annui-death said Adela death of the

pay per month,the former-tants, the is to two hundred dollarstrustee
among my brotherly by Adela, “equally the children ofreceived

anyof or childrenor descendants childElmer and the descendant
stirpes capita.may per perbe and notdead,that such distributionbe

my issue,any of of Elmer shall die withoutIf the children brother
orof such child children shall be dividedthe share or shares deceased
my and thestirpes among the child or children of brother Elmerper

beingDay YoungmanB.HughesHelen and Charlesdescendants.”
identity of theamong appear.them,included as will hereinafter The

monthly paymentto time arecipients of this sum be determined each
becomes due.
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during to be distributedsurplus periodthat it isAs to the income
identity of thetheannually among personsthe same class of but

pay-date that eachof the class is to be determined on themembers
ofyear of the death Adeladue, one after the datement becomes i.e.

yearand each thereafter.
income isannuitants,of of the netUpon the death of all the life all

among mem-annually period yearsfor of theto distributed a tenbe
identity of to be determinedclass,bers of the same the the members

opinion that when thepayment due. It is ourwhen each becomes
in“among myof brother Elmerused the words the childrentestator

according the sameforth” he tolike manner as above set meant
above.”above, personsstated not “to the same statedformula

is to be dis-expiration year period, principalAt of the ten thethe
no finalclass, andtributed to those who are then members of the

vesting can occur until this time.
adop-remaining question (f) follows,reads viz: “Does theThe as

Youngman theirDay Hughestion of and B. affectHelen Charles
paragraph They respectively therights to take under said XVI? are

daughter daughter of theYoungman,and son of Helen K. a testator’s
in the death of her1918,brother Elmer. Their mother died and after

one, bymother, Day Hughes adopted, age of aHelen was at the
Minnesota.paternal August 29,1918,aunt and uncle on in the State of

Youngman grandparents, onadopted by paternalCharles B. was his
agreed14, 1922, age six,March at of in of Illinois. It isthe the State

fullwill,that at the time of the execution of the hadthe testator
knowledge adoption personsof the and of of andexistence both these

Youngmantheythat he knew of K. andwere the children Helen
brother,descendants of his Elmer Kendall.

Young-­Day HughesThere is no doubt B.that Helen and Charles
orman come within the in “the descendantclass described the will as

mayanyof mydescendants child or children thatbrother Elmer][of
dead.” Hale v. Ill. PhrasesHale, App. 410, 413;be 237 12 Words &

220.

amongIt seems clear also that the testator to include themintended
by grandchildren werethe beneficiaries so described him. “These

living at the time the He knew them andtestator made his will.
objects Vivada,them of 94bounty.” Osgoodselected as the his v.

222,N. H. 224.
provisions L., rights anyAnd the of c. inR. do not affect their345

way. adoption wholly“Since muststatutory,is all of its incidents
Any rights adoptedbe. . . . ofdifferences between the and duties an



only byadopted outof one not are to be markedand thosechild
135,H. This case holdslegislation.” Young Bridges,v. N. 138.86

by heirshipproperty adoptedtheof ofpurposethat for the inheritance
parents to theadoptingof and ceases bebecomes the child thechild

being to avoid the unfairparents,of the reasonchild the natural
adopted child asright of inheritance to angivingof a dualresult

adopted from hissingle right of a child not to inheritagainst the
only.kinblood

wording adoption statute, nor theof thetheHowever, neither
Young Bridges, supra,v. militategiven interpretationits inforreason

by will frompropertytoagainst right adoptedthe of child receivean
right recognized in that case. “Theiskin. Moreover thisa natural

bywhen ‘inherit-propertyin to such receivedthe sectionreference
bearing right of toon the the childand withoutance’ is indecisive

coming to theclearly propertyused to includeword isinherit. The
coming fromby propertywill. And themfrom his own relativeschild

v.adoption.” Youngthebeforeby heirship may have been received
Bridges, supra, 141.

discharged.Case

All concurred.

rehearing. foregoing opinion wasfor After theOn motions
Youngman motion forHughes and filed a rehear-filed, the defendants

Kendall, Daskey, Bastien, Korol,ing Parkeras did the defendants
Crawford.Anderson and

Lampron rehearing soughton was ispointsof whichJ. One the
it“In of decision now becomes neces-following:the view the court’s

effect, any, monthly of the sum ofpaymentsif thesary to decide what
death of(under paragraph$100.00 to XV after theElizabeth Korol
inKendall) payable to her satis-uponhas the amountAdela Parker

of the trustpresentlyof in the distributable incomefaction her share
estate.”

in of itsthe must decide the exerciseanswer is that trusteeOur
to Elizabeth Korol under saidpaymentsif are to be madediscretion

per$100of courseparagraph thereof not to exceedand the amount
onlyby the will to themonth. of discretion is controlledThis exercise

reasonablybe to conclude thatthe trustee must ableextent that
“necessary she assist-make it that receiveElizabeth’s circumstances
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Jolbert,v.139;Hills D’Amours, 130,anee.” v. H. Woodward95 N.
324,N. H.94 326.

ofprior its dis-The trustee exerciseconsequentlymust review the
that, applyinglight opinion.incretion the of the If it decidescourt’s

the of in the exerciseopinion retroactively not,effect this it would
Elizabeth,of or ita todiscretion, paymentsreasonable madehave
any, which haspayments, amount,would have made iflesser then the

ofoverpaid charged againstthus her sharebeen to is toElizabeth be
presentlythe distributable income.

alreadyquestionsThe notrehearing presentmotions for no other
fully Accordinglyconsidered. the order is

rehearing denied.Motions for

All concurred.

Rockingham,
No. 3864.3,Jan. 1950.

ClydeState v. Sturtevant.


