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uponunnecessary pass exceptionto the to the instructionsIt is
coverage applied.that the collision

Judgment on the verdict.

All concurred.

Rockingham,
No. 3782.4,April 1950.

George Trafton, Adm’r v. Charles Trafton.Arthur William
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Boynton (Mr. Boyntonorally), forWaldron, plaintiff.& Waldron the

(by orally), forCharles J. brief and the defendant.Griffin

question is whether a for whomKenison, provisionJ. The widow
requiredhusband’s is towas made in her will take affirmative action

election in Probate Court in to in-by waiver or the order inshare
question inproperty of the husband. This turntestate involves the

s.L., 359,of R. c. 17. “Effect ofinterpretation Devise, etc.
bequest by husband or toEvery or the wife the other shall bedevise

byrightsin lieu of which either law inholden to be the has the estate
byitother, appearof shall the will that such wasthe unless not the

intention.”
testamentarylawprevailing provi-It was common rule that athe

bountysion in favor of the widow was a to received in tobe addition
Brown, H.Brown v. 55 N. 106. Thereafterdower. the statute was

substantially presentin itsamended in 1878 form. Under that statute
bequestoras construed in this state a devise was considered exclusive
byappearand not additional unless it will that suchthe was in-the

Aldrich, survivingtention of testator. Ellis v. 70 N. H.the 219. The
spouse testamentary provisionswho asserts that the are in ofnot lieu

rights givesher law in the thewhich the her estate of decedent has the
showingof fromburden such an intention the will. Heald v. Kilgore,

84 N. H. 309.
argued appliedIt is that the should not in presentstatute be the

intestacypartial bycase because cannot have been intended the
applytestator the was onlyand that statute intended to in cases

complete testamentary disposalwhere there was a of property.the
sweepingin andThe statute is its terms is not limited to ofcases total

testacy. contrary generalOn the its appliesterms indicate that it to
of passes whollythe whole estate the whether it partiallydecedent or

by putwill. toTherefore the widow is her pro-election between the
rights byvisions in andthe will her law in the entire estate. Heald v.

Kilgore, supra.
present proceeding distinguishedThe is to be from a case where the

taking nothingwidow is as McDonoughconsidered under Inthe will.
v. Haskell, 229,N. H. held of84 it was that no waiver the will was re-
quired in for statutorythe take distributoryorder widow to her share

gave rightsonlywhere the will her as bysuch she was entitled to law.
presentIn the acceptedcase the widow received and the ofbenefits

provisionsthe of the will. will does not provi-The indicate that the
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any rights mightin to shefor her benefit were to be additionsions
con-equityof bill inthe was thereforeby law and the dismissalhave

construing and theL., 359, 17, itR. c. s. the decisionssistent with
Page Wills,onsimilar 4majority rule where statutes exist.elsewhere

s. 1352.
by some com-the has been criticizedThis of statuteconstruction

expenseat theallowing reapto additional benefitsas heirsmentators
330; Mich. L. Rev. 236. While42 L. Rev. 37the widow. Harv.of

thatgenerallyit is essentialmerit consideredcriticisms havethese
operateand the rule should uni-expeditiouslysettled thatbeestates

exceptions. Legislatureformly The consideredwithout numerous
surviving have the burdenequally important spousethe shouldthatit
anyin case there was dissatisfactiontaking affirmative action whereof

presentinof will. this was not done theterms the Sincewith the
equity proper.of the bill in wasthe dismissalproceeding,

Exceptions overruled.

All concurred.

Hillsborough,
No. 3866.4,April 1950.

Lillian v. W. Szulc.Szulc John


