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$100 hadplaintiffhad thanthe received more and thethat defendant
papers in courtkept apparentlymonies. The were and couldnot her

requested. excep-had the so Thesedefendanthave been introduced
H.unavailing. Walker, 434;v. 85 N. C. J. S. 713.are 32tions Pulsifer

deposition plaintiffwas introduced testi-After defendant’s thethe
parts deposition. wasin of of the His counselfied contradiction

exception, to with reference to an answer of thesubjectallowed to ask
“anything by wayif ofdepositionin was denialdefendant her there

encouragedquestions are notyou wish make.” While such to beto
rulingdiscretionaryCourt’s isprejudice appearsno here and the

upheld.
byFinally claims verdict is not warrantedthe defendant that the

pleadingsor the and is inconsistent with thethe evidence under
plaintiffthatspecial findings. The Court found the rendered services

request agreed histhat she basis ofto the defendant at her and to the
findings inconsistencycharges. supports these and noThe record

findings. Furthermore, ifappears the verdict and the neces-between
issary, proofto the to conform toan amendment declaration the

arguedhas in this v.proper even after the case been court. Gosselin
Lemay, H. This of the fails and85 N. 13. contention defendants

disclosing theexceptionsof the record no other of meritexamination
isorder

Exceptions overruled.

All concurred.

Hillsborough,
No. 3887.4,April 1950.

Theodore S. v. C.Bourn John Duff.
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orally),Langdell (Mr. WadleighWyman, Starr, Booth, Wadleigh &
plaintiff.for the

orally), for(Mr. Carleton theMcLane, Davis, Carleton & Graf
defendant.

undertakingDuncan, contends that his to makeJ. The defendant
reasonably construed, is toweekly payments plaintiff,to the make

period only,payments for a reasonable because “it was the ex-such
plaintiff ...partiesof the that if the survived he would bepectation

lengtha ofto return to his former duties within reasonable time.”able
however, obligatedisruled,Trial Court that “the defendant toThe

earningsplaintiff weekly$40sum of out of ofpay to the the the the
[remaining per$90. . salary. after deduction of week ofbusiness the

plaintiffuntil the is able to return to work and assume hisdefendant]
former duties.”

agreementexpress pay plaintiff $40toThe defendant’s the a week
“until such time as . . . is to to workable return and assume his[he]

formerly by gainsaid.duties as conducted him” cannot be In com-
pliance paid plaintiff $8,120 byhe had ofthe a total the time he
stopped payment March, plaintiffin 1948. The at the time of the
hearing fifty-eight years agewas of and fifty-three.the defendant

plaintiff yearsfor beingShould the live another ten without able to
work, required payresume the defendant will have been to him over

$30,000 in undertaking, contends,total. Such an the defendant can-
reasonably by parties.not be found to have been intended the Reli-

placed upon principleisance the followed in McDonald Company,v.
H. 411,91 N. 412: “As resultingbetween a construction in ‘incon-

venience, hardship, absurdity’or and which result,one avoids such a
adopted generalthe latter is in freely‘because men do not enter into

contracts which are absurd or Green,frivolous.’ Kendall v. N. H.[67
quoted557, 563], in Company Drew, 459,Robinson v. H.84 N. 462.”

also, Anderson Company, 375,See v. Insurance N. H.75 378. He
argues obligation paymentstherefore that his to plaintiffmake to the

periodwas intended to be limited to such plain-a as would afford the
opportunitytiff a recover, obligationreasonable to and that this has

fully performed.been
it might uponWhile found pleadingsbe the and thatevidence when

parties agreement Maythe executed the 12, 1944, they hopedof or
expected plaintiff’s provedthat fatal,unless the illness would behe
able to return to comparativelywork within a time,short there is no
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anyof basis for such an expectation,evidence and it does not follow
they contingency of prolongedthat overlooked the a illness. No
is made that the contract should byclaim be reformed or cancelled

any mistake,of orfraud, overreaching partreason on the of either
defendant, engagedas aparty. preparingThe business man in a

contract, must deemed tobusiness be have taken into account the
contingency fully apparentwhich must have been plaintiff’sthat the

might keep him from work for periodillness an extended of time.
Mfg. Corp.,Chicopee 478,Bee v. 94 N. H. interpretation481. The of

urgescontract which the defendant shouldthe be made would sub-
undertaking weeklyfor to payments plaintiffstitute his make to the

as . . . work,” undertaking“until such time is able to return to an[he]
onlypay period reasonablyto for a permit recovery.sufficient to his

Haley, 357, 361,v. N. H. 362,In Lemire 91 it was “Insaid: the nature
things obligations arising justlyof from contractual relations cannot

reasonably displaced by obligations.and be other . . . noThere is
judicial power byor which of equity maylaw considerations reform

legal groundscontracts which are free from attack on the of fraud and
partiesmistake. What would have done with more information of

knowledgeor law,facts with better of the is no concern of courts.”the
permitting partial repudiation“A in equalizerule order to benefits

uponburdens would be an inroadand the foundation of contractual
liability.” Reynolds Chase, 227,v. 87 N. H. 231.

whichThe relief the defendant seeks must ifcome, all,at not so
interpretationfrom of contract, provisionsmuch the its plainsince are

unambiguous,and but rather from of terms,reformation its or excuse
compliancefrom of hardshipliteral because or a forfeiture. “Where

language meaning, unquestionablyis of doubtful meaninga fair rather
properly ordinarya harsh is principlesthan one chosen on of inter-

pretation. supposeIt is to inreasonable such a that partiescase the
meant what was fair rather than what Where, however,was not. the
language of contract is ambiguous,the not and the court refuses to

inapply particularit a hardship,instance because it works the court
disguise interpretationofunder the is in givingfact fromrelief the

principles analagousterms of contract onthe to those which have
equity relievingininfluenced courts of from Williston,forfeiture.” 3

(Rev. ed.)Contracts 2263.
The record in the us estabfishingcase before falls short of per-that

by of undertaking anyformance the defendant his will result in hard-
himship possibilityto the of which was not evident at the time the

agreement was executed. is noThere evidence from which the value
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conveyed by plaintiffthe to theinterest defendantpartnershipof the
certainty. agreementany provided forbe with Thecan determined

plus$1,200 certain,his of additionalplaintiffto or wifepayment the
providedIt that in the ofsums in indeterminate amount. further event

toplaintiff’s resumption repayof his duties he should the defend-the
reconveyance payments . . .of his half interest “all madeant for a

earnings Company.” arguedit ishim from of the Bourn Whileto the
plaintiff’sfix of interest atprovisions $1,200,the value thethat these

higherthey equally recognitionwith of a value. Theconsistentare
might prove to be more beneficial to oneagreement was one which

plaintiff’supon the of theother, depending courseparty than the
hisrisk that in the event of death withinplaintiffThe ran theillness.

acquire his interest for athirty periodweek the defendant woulda
inthe risk that the ofof The defendant ran event$1,200.minimum

required substantiallypayto moreillness he would beprolongeda
acquired. In ofwhich he viewamount for the half interestthan this

probability the value ofagreement, that theof the thethe nature
only $1,200 slight.istointerest was considered beplaintiff’s

capitalin 1939withappears partnership was establishedIt that the
partya third and subse-$3,000of borrowed from$9,000,of which was

uponthe liabilities the realquently repaid. appearsIt also that
in toby partnership $13,000.amounted 1944 overacquired theestate

assets, earningsor of ofits theis no as to the value ofThere evidence
12, 1944, exceptagreement Mayof as itprior tothe business the

year.partners average $9,000of a Afterwithdrew anappears that the
twenty-twoemployed betweenplaintiff’s retirement the businessthe

ranged $128,000fromthirty-three employees gross receiptsandand
annually.$175,000to

require finding that of theperformanceaThis evidence does not
require payhim more for theexpress undertaking will todefendant’s

orworth, hardship a for­or amount toplaintiff’s interest than it was
undertaking equity.inhim be of hisentitles to relievedfeiture which

specific performancein thatmay be found the casesstatementsWhile
thereby imposed (seeMan­granted hardship will bewherewill not be

193, 206),H. the doesSystem Hayward,v. 82 N. ruleDairychester
bargainimprovidentfrom anhardship which resultsnot extend to

In “howeverfairly by such a casevoluntarily assumed contract.and
byparties abideoppressive may its the mustor be termsunfortunate

Eq.Peckham, N.v. 13 J.engagement as it written.” Chubbtheir is
7,A. L. R. As was said207, 209; note,Am. 65 69.49 Jur. 75. See

(U. S.) 339, may“It beRipley, 10 356-7:in Marble Co. v. Wall.
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hardship any greaterof. . . whether the the contract is thandoubted
contemplated itwhen was made. It is not uncon-must have been

party] larger profit.. . obtains from itbecause thanscionable [one
partyor otherexpected, because the obtains less.was at first These
mightcontingencies possibilitythe of which have been foreseen.were

they hardshiptook their chances.” Furthermore cannot... Of that
inadequacyof ofin the absence evidence of con-here be assumed

sideration.
performancespecificfor must setHowever, the decree be aside for

grantingthan those heretofore considered. “The of areasons other
. . . rightof a contract is'not a matter of tospecificperformance which
proved contract,has hisparty alwaysentitled when he but is athe is

partdiscretion on of Court,of and reasonable the thematter sound
grantsof which discretion it or withholds reliefin accord-the exercise

particularof Eastman v.ing Plumer,each case.”to the circumstances
applicant specificthe for a for464,N. H. 478. “Unless decree46

remedy inadequatelawshows that his at is he is notperformance
sought. groundthe ‘This is the of this branch ofentitled to relief

jurisdiction.’ Downing, 248,Eckstein v. 64 N. H.equity 260.”
161,N. H.Company,v. 80 166.Blanchard Co.

specific performancefor ofhere entered calls an under-The decree
taking pay money. presupposes opera-Furtherfnore it continuousto

defendant, accordingandbyof business the to conditionstion the
onlypayment operationin calls for if suchincorporated the decree

earnings $4,680 year.$90of orin in excess a week aresults While the
expressly require the defendant to conductdecree does not the busi-

requirement implied, undoubtedlymust be and wouldness, such a
ofproblems equityof enforcement a sort that courts ofpresent will

ordinarily SystemsDairy Hayward,assume. See Manchester v.not 82
205; Pomeroy, Spec. (3d ed.) 23,ss.193, 204, 307,N. H. Perf. 312.

produce earnings permitfail to toIf the business should sufficient
payment plaintiff, of the cause of the failureto the the issue would be

presented;at and the Court would be faced with determinationonce
good problemsof faith of the defendant and the economic ofthe the

plaintiff mightbusiness. Whatever course the choose to follow to
specific performance,of a forsecure enforcement decree the relief

would remain uncertain because control of the businessobtainable
will rest with the defendant.

has been said to indicate that the case is not one for theSufficient
specificperformance required by paragraph ofthe second the decree.

plaintiff’s remedy damagesat for for breach of contract is notThe law
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required byinadequate. performance presently theto be Theshown
continuing money. anypaymentof the of As toconsistscontract

appearsof us to con-date the decree it to be “morebreach after the
[plaintiff] compensated by. . . bejusticeto that the shouldsonant

judgment Ry.. . an Co. Marshall,. in action at law.” Texas &c. v.
paragraphU. The second of the393,136 S. 405. decree is vacated.

plaintiff excepted rulings by paymentstoThe the which to him
subject requirement theyto to paidwere held be the that be from

“earnings”earnings, surplus earningsand were defined as after the
$90 topayment of a week the defendant. exceptedThe defendant to

takingentirety, positioninthe decree its the that he is under no
obligation payment. exceptionto further His to para-make the first

requiring paytograph plaintiffof the decree him the forthwith suma
equal $40 23,to from Marcha week 1948 to the date of the decree

by(Feb. 7, 1949), accompanied exceptionsis to the denial of his re-
findings rulingsorquests presentfor “atthat the time there are not

earnings payout of to plaintiff $40sufficient which the the sum of a
week,” insufficiency earnings“the of beganand that such March,in
1949, toand have continued date.”

ruled, subjectIn this the Courtconnection to the excep-defendant’s
earningstion, that of for purposes“the the business of this contract

earnings any. . not to for particular. are restricted unit of time with-
period” computed,”in that and that “thus are “enoughthere earn-

ings May 12, pay weekly payments... to the[from 1944] due the
to ofplaintiff the date this decree.”

According earningsto the in forty-fourevidence the the first weeks
pay plaintiff $40in 1948 were not sufficient to the a week after with-

defendant;$90of for surplusa week the but of earningsdrawal the use
prior years, remaining $90from after deduction of a week for the

payment $40of plaintiffdefendant and a week to duringthe those
years, permit payment required bywould the the first paragraph of
the decree. toThus determine whether the order incontained the

paragraphfirst of the decree should necessarystand it is to consider
interpretation given bythe to contractthe the court below.

majority of opinionSince a the court are of the that the contract
correctly interpreted, exceptionsall rulingswas to the and ofdenial

rulings, paragraphand to first ofthe the decree are Inoverruled.
overruling exceptionthe defendant’s to paragraphthe first of the
decree, minority beingconcurs,the of opinionthe require-that the

implicitments held to inbe the contract implica-are unwarranted
tions, obligationand that the defendant’s pay plaintiffto the for the
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dependent upon availability earningsis ofperiod involved not the
from the business.

damages plaintiff priorwhich the suffered to the of theThe date
paragraphin ofdeterminable accordance with the first thedecree are

mayjudgmentwhich v.decree, upon Marshall,be entered. Chartier
H.56 N. 478.

expressed any rightis asopinion plaintiffto unasserted of theNo
damages anticipatoryat law for ofto breach the defendant’srecover

undertaking reconvey plaintiff’s partnershipto in thethe interest
he becomes able to resume his former work. Until thethatevent

broughtplaintiff’s optionto arerights parties respectof with thethe
injunctionis to inplaintiff entitled the contained the thirdin issue the

decree.paragraph of the

part part.Decree sustained in and vacated in

J.,Lampeón, did not sit.

Rockingham,
No. 3893.4,April 1950.

Raymondv. H. Canatella.State

State v. Howard S. Edwards.


