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jury however,car. The could find fromapproaching otherof the
comingwas out fromthat as he behind the truck he lookedevidence

naturallyor in the direction where he wouldleft, expectthenhisto
occupants of nothingThe the defendant’s car saw ofdanger. the

legrighthis he wasexcept jurybefore struck. The couldplaintiff
glanced rightplaintiff nothingif the to his he ofsaw thethatinfer

bearing twenty-sevenon him atdown a second infeetautomobile
believe, claims,himself. We do not assave the defendanttotime

negligentmust be found because notplaintiff he did crane histhethat
ofaround a corner the truck for west bound inpeer trafficandneck

venturing stepto Bourquelane before out.bound See v.eastthe
thoughttook safetyN. H. He some and action for hisStrusa, 94.92

contributory negligencequestion properlyof was submittedtheand
Company, ante,Hill 14.jury. v.to the

being arguedorexceptions briefed the order isotherNo

Judgment on the verdict.

All concurred.

Cheshire,
No. 3906.4,April 1950.

Royv. B. Cook.State
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Harry Lichman,Phinney, Attorney General,L. and C.William
(Mr. forCounty orally),Lichman the State.Solicitor

orally), for(byH. Watson brief and the defendant.William

inLampeón, put jeopardy byin his trial theJ. The defendant was
aMunicipal complaint chargingCourt. in the defendant withThe

“inpreviouslysecond conviction stated convictedthat he had been
term, 1945.County Superior Court, Septemberthe Cheshire at the

having placefully...” information it more as takenThe described
”. . .County 16,“in the Court on OctoberSuperiorCheshire 1945.

in com-prior preciselyThis failure to recite the conviction more the
plaint it woulddid not make it so in form or substance thatdefective

Small,support (State Adams, 440;not v. 64 N. H. State v.a conviction
jeop-491) being placedH. inprevent64 N. and the defendant from

ardy 535; v.by Sherburne,a trial 58 N. H. Statethereon. State v.
Belmestieri,Liptzer, 395; Moore, 169;90 N. H. N. H. State v.State v. 93

jurisdictionN. H. of the93 262. The of Keene hadMunicipal Court
15. wascharged. L., 377,offense with which he R. c. s. Hewas

arraigned, tried, convicted and sentenced.
havingIn tried andappeal,the absence of an the beendefendant

having jurisdictionbyon complaintconvicted a sufficient a court
offense.thereof, again for this samehe could never have been tried

127;Shannon,State 42 136 Me.Hodgkins, 474;v. N. H. State v.
39;38,Rives, 368;Clawans 22 Am. Jur.(2d) 240;v. 104F. C. J. S. 15

(12th1 s.),Wharton’s Criminal Law ed. 395.
brings of defendant’sThis us to of the effectthe consideration

Municipalappeal Superiorto conviction in thethe Court from his
itsoriginal proceeding;appealCourt. “The is a continuation of the

anew,object carry tribunal, to tried therehigheris to the cause to a be
vacate,judgment appealand a new . . of is toentered. . The effect the
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purposes,for judgmentmost the below; judgmentand the rendered
in court is a originalthe above distinct and judgment.” v.Wallace

H.Brown, 216, 220, 221;25 N. v. Franconia, H.73 N. 194.Bickford
by appeal“The defendant his vacated the decision and ofsentence”

the lower court. Commonwealth Downing,v. 150 Mass. 197, 199. The
appeal, fact, stayin is judgmentmore than a of the of conviction

Municipalbefore the judgmentCourt. It vacates that and transfers
proceeding Superiorthe whole to Court,the there to be de novotried

originalon complaint, (R.the unless L.,amended c. s.427, 12), or on
a State,new information. Malone v. 22184;179 Ind. s.S., 256,C. J.
p. parties thoughThe393. stand as Jacobythere had been no trial.

State,v. 210 Ind. 49.
Standing thoughthus as he had never offense,been tried for this

prosequia nolle of original complaint bythe prosecutor (Statethe v.
Dover, 452) filing46 N. H. and bythe him of an information for the
same offense, givedoes not the right pleaddefendant the to former
jeopardy byfor appeal given up. right.thereto his has Jacobyhe that

State, supra;v. McLaughlin,Commonwealthv. 218; People293 Pa. v.
Woodward, 394 Ill. 433; State, 495;McDowell v. 225 Ind. Pratt v.
United (2d) 275; BryanStates 102 F. States,v. United 70 317;S. Ct.
2 (10thWharton’s Criminal ed.),Procedure s. 1455.

Exception overruled.

All concurred.

Carroll, No. ­
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