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wrong was Delay Company,defendant’s committed. v. 91 N. H. 44.
In such the of replacingcases reasonable cost land in originalthe its
position damages.will be the of Restatement,measure Torts, s. 929.

trespass“If malicious,it were found that was maythe the fact be
bearingaccount in in showing greater severitytaken into its of the

wrong Ham Bridgev. Interstatedone.” 92 N. H.Authority, 268, 275.
presentedNo was to show ofevidence the value the sand which

duringwas taken from time to time the summer of 1947 or the dam-
byage its necessarycaused removal. This was in presentthe pro-

ceeding it would also if damages soughtas be treble had been under
statutory provision trespass.the for wilful c.L., 411,R. s. 4. Since

compelled findingnot a on record,malice was the the Trial Court was
justified awarding only damages.in nominal theOn evidence the

any changecourt find that incould shore line was due to the brook
which entered Lake Wentworth rather than bythe removal of sand

servant.defendant’s
findings supported byThe Court’s are the evidence and the dam-

ages awarded are consistent with the and applicableevidence the
oflaw this state.

Exceptions overruled.

J., did notLampeón, sit: the others concurred.

Cheshire,
No. 3913.April 4, 1950.

George H. Duncan, a.Adm’r, w. w.

v.

Georgia BigelowAdella & a.
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plaintiff.forSpring,John R. the

appearances.nodefendants enteredThe

question concerningA theJohnston, preliminaryC. arisesJ.
inwill It was heldright of the administrator to have the construed.

65, procedure forCompany,v. 92 N. H. that the soleTrustPodrasnik
purposes ofwho a will construed for distributionan executrix desired

accompaniedfile an account of her settlement of the estatewas “to
in herof distribution of the balance foundpetitionwith for a decreea

uponhands the settlement.”
equity or is aa court of will advise directIt is true that whether

Super-presentS. In casematter of 33 C. J. 1109. the thediscretion.
plaintiffin of andfavorior has exercised its discretion theCourt

plaintiff may as arulingfor far as entitledso the betransferred
him.questions bymatter of law the asked

oforiginal jurisdictionexclusive,hasthe Probate CourtWhile
(R. prevent theL., 360, 7),c. s. this notof distribution doesdecrees

fiduciary concerninggiving to a his futureSuperior Court from advice
otherwise,of an far as Podrasnik holdshandling estate. So the case

jurisdiction aprobate“If the court has to construeit is overruled.
authority ac-trust, pass uponof as of itswill or an incident todeed

distribution, not thatof it is to be doubtedcounts, or make a decree
afrequently powerthe to advisesuperiorthe court still has exercised

governing his offiduciary as to law future conduct the trust.”the
jurisdiction58, SuperiorN. H. 67. This of theDow,Rockwellv. 85

affecting ofequity powers.to the conductCourt is due its “Matters
definitely placed by withinhave not been statutefiduciaries which

jurisdiction probate cognizable inof courts are stillthe exclusive
Waldron, 559,N. H.equity.” v. 86 561.Wentworth

(orin an adm’rfollowing of the cases which executorThe are some
given involving previousof a willa.)w. w. was advice the construction

offiling petitionof final a for a distribu-to the a account and decree
Gerould, 397;Bank v. N. H. McAllistertion. Franklin 90National

Baker,H.225; Coe, 167;v. 83 N. Gloverv.Elliot,v. 83 N. H. Blaisdell
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N. 393; Moore, 553; Gardner,76 H. Chase v. H. v.73 N. Gardner
N. 257; Moreover,72 H. Goodhuev. ofClark, 37 N. H. 525. a decree

parties upon pointsdirection and advice concludes the all that were
adjudicated. McAllister Elliot, supra.v.

mayIt be noted 1947, 90, providesthat Laws c. an alternative
remedy in may expeditiouswhich certain cases be more for ascertain-
ing requested instructions.

plaintiff in questionThe his brief states: “The real at issue is the
ofconstruction the will estate,with reference to the real and the con-

tents of house,the which ofat the time the testatrix’s death had been
converted into by plaintiff guardian depositedcash the inas and
savings banks.” Do proceeds passthe orunder the third the fourth
paragraph of the will?

Although the divided,authorities beenelsewhere are it has settled
jurisdictionin guardianthis incompetentthat the orof an insane

testator subjectcannot specificconvert the matter of a or be-devise
quest so as to work ademptionan Morse Converse,thereof. v. 80 N.
H. 24. The authorityconflict in is said to be due to the fact that some
courts have ruled that the intention of the must sotestator control

ordinarilythat there no ademption,would be while others saidhave
that the true test property bequeathedis inwhether the remains
specie. 57 Am. Jur. considering1090. Without of intentionevidence
other than that found in will in of change,the and the nature the the
court said in the Morse case, supra, “it is that there26: clear can
logically be no ademption legacy changeof the ofunless the is itself
such a character as to change testamentaryestablish a in intention.
Consequently changea of ignorantwhich the testator andwas which
he did not is changeauthorize not of a inevidence such intent.”
Accordingly, it was ademptionheld that no sothere was far as the
proceeds subjectof specificthe of legaciesthe traced.could be

The jurisdictionview taken in supportthis has elsewhere. Wilmer­
ton v. Wilmerton, 896;176 Cooper’sEstate, Eq.Fed. In re N. J. 210.95
“If proceedsthe of by guardiansuch sale sale the of an insane[a
testator], collection, etc., expendedhave not been for benefit ofthe
the testator and can traced, generallybe it is held in the United States
that sale,the collection, guardianbyand the like the does not adeem

specifica legacy;devise or legateeand that the devisee or thetakes
proceeds theyas far as Pagecan be traced.” 4 on Wills 388.

Although the above specificauthorities relate to a legacy,devise or
giftwhereas the of the real estate and ofcontents the house in the

present case general,was a similar result should be reached. If the
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reasoning as insame is followed the Morse case that there was no
ademption proceedsof thatthe could be traced because there was no

effect,of the to that itintention testatrix would result thathere there
ademptionwould be no of house andthe contents because there was

any change giftno intention of the testatrix that there be in the under
residuary clause. The beneficiariesthe intended should take rather

paragraph.than those under a different The administrator is ad-
questionin belongvised answer to the third that the offunds class C

ofin the remainder the estate to be distributed under the fourth
paragraph.

legacy depositsof bank paragraphThe cash and under the third was
accordinggift specific propertyof to its ora kind class. Malcolm v.

Malcolm, 399, “chargedN. H. 401. As such it should not90 be with
any expenses administeringof ofpart (ib.) maythe the estate” that

from The bills of the expensesbe satisfied the residue. estate and the
paidshould be from class Cof administration funds.

question, nothingIn to the first there is to thatanswer indicate the
properly paidnot fromguardianship expenses were funds of class B.

discharged.Case

All concurred.

Rockingham,
No. 3873.May 2, 1950.

State v. Oliver Gobin.


