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In this was thatrequest. substance evidence other tenantsa certain
stairway emergencyin is not such a use as to constituteuse thecould
by for a inthe landlord use common with other tenantsa reservation

duty ordinary inrequired impose a on the landlord to use careas is to
stairway. Althoughin safe such a the defendantkeeping condition

argument onportionin that of her brief directed to theconcedes
question”"narrow thefor a nonsuit that the here is whethermotion

kept stairway,over the the effect of this instructioncontroldefendant
im­why paramountcontrol was retained ofis to make the "reason

did theportance. This is not the issue here. Under our law the test is
Bank, 246, 248;Rowlandv. N. E. Gobrechtkeeplandlord control? 93

415, here,N. H. Under all facts we doBeckwith,v. 82 417. the
holdingjustified in in effect as a matter of law thatnot believe we are

Court,on ofincompetentwas the issue control. Thethis evidence
request charge given,and thetherefore, properly denied the instruct­
emergency byjury use of the stairs othering the to consider the

decidingalong with factors in whether the defendanttenants other
inobjections appearingofcontrol, was correct. No other meritkept

the record the order is

on the verdict.Judgment

Johnston, J.,C. dissented: the others concurred.

Grafton,
No. 3960.Aug. 11, 1950.
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Nighswander orally),Lord for& district No. 3.Nighswander {Mr.

orally), 1.Moulton Moulton for district No.Dodge & {Mr.

pro(by orally),and se.GeorgeW. Pike brief

join seekingthe in a determination of theDuncan, partiesJ. Since
givenno proprietyneed be to thequestions presented, consideration

brought.proceedings “Followingin are theof form which thethe
proceed tojurisdiction,in we therefore a considerationpractice this

controversy, toof without further attention whatof the merits the
inconsequential of form.” Tirrell v.deemed to be mattersare here

530,N. H.Johnston, 86 532.
by legislationquestions primarilyarepresented controlledThe

appearing L., 1,in it. c. ss.adopted 1891, 138,in and and now1885
(7 of H.districtingschool act of 1805 Laws N.Under the32 and 36.

467), Hampshire permitted districts,to divide intoNew towns were
increasingly mid-centuryprocess utilized until soon aftera which was

Bishop,of school districts exceeded 2300. Seethe total number
(1930) p.at inDevelopment Systemof a State 53. ShiftsSchool

changes pro­inpopulationof and economic circumstancescenters
of which culminated in theduced a “childless condition” districts

of v.chapterof of the Laws 1885. School Districtenactment 43
provided townConcord, 235,N. H. 240. This act that “each shall64

(Cf. L.,single purposes”for school R. c.constitute a districthereafter
except for138, division of towns into districts1),s. and abolished the

legislature.”of As to suchorganized special acts the“districts under
by on same asdistricts, subsequent enactment effective the date
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dissolution,provided that and1885, 89)c. it was(Lawschapter 43
might bethe town district effected“special withof a district”union

138,c. s.(Cf. L., 36;it. seespecial district.majority of theby vote
following year, it was heldIn the that1887, 110.)c.also, Laws

organized special acts ofunder thedistricts,” or “districts“special
complete organi-independent andhavingwere thoselegislature”

including adoptedwhich hadthemselves, those districtszations within
(Laws 1848, 631,of 1848. cc.of Actprovisions the Somersworththe

528; Fogarty, 80H. Toussaint v. N. H.718) Sargent District,v. 63 N.
286.

question inpreliminary presented isA this case whether school
“special”inNo. 1 Lisbon is a school district withindistrict the mean­

ing legislation. priorrecords produced.of this Its to 1902 cannot be
Occasionally “specialits later records have described it as a district.”

reports,Early presumably complianceschool committee inmade with
81,or c. s.S., 77, S., 19, “organizedC. c. s. 16 G. that itrecite was

Reportsunder the Somersworth of SuperintendingAct.” Lisbon
Committee, 1858, 1868,1859, disputedSchool 1877. isIt not that its

organization to passage chaptercontinued function after of 43 of the
LegislatureInLaws of 1885. 1887the propertyannexed in the “town

”school district” in 1, ‘villageLandaff to “district No. or the district,’
Lisbon, recognizingin thus the latter’s despitecontinued existence

in “specialthe abolition 1885 of all but districts.” Laws c.1887,
legislativeFor recognition,295. other 1889,see Laws c. 177; Laws

1911, 294;c. c.1907, (repealed byLaws 215 1939, 271).Laws c. In
the absence of the of district, mayrecords the this properlyevidence

to specialbe taken establish its Wig.character as a district. Ev., s.
1631, seq.;et Bow Allenstown,v. 34 N. H. also,351. See McQuillin,
Municipal Corporations (3d ed.), 3.64;s. Ferguson v. Clifford, 37

86, 95;N. H. Dalton v. Bethlehem, 505;20 N. H. v. Willard,Tuftonboro
H.89 N. 253.

solely provisionsWere we concerned with 36,the of c. 138, L.,s. R.
(originally 1885,Laws c. 89), there would be no doubt that the action

specialof (No.the district 1) meetingat its of operatedMarch 6,1950,
to effect its dissolution and union with (No.the town 3).district
Under the terms of statute, maythe such a accomplishedresult be by

specialofaction the district alone. The town district however takes
position that specialthe because the district has highmaintained a

manyschool for years, its union with the town dependentdistrict is
upon adoption by the town district of a “vote to specialreceive said

(R. L.,district” c. 138, 32);s. and that since such a vote has never been
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no union of the hastaken districts occurred. The effect of the statu-
upon by towntory provisions relied the district is thus ofdecisive the

major question presented.
32, 138, L.,s. c. R.provisions 1891,of were first in inThe enacted

(now 32,of c. of the Laws of 1885 138, L.)89 section c. R.amendment
originally presented1891, Legislaturec. 64. The bill as to theLaws

special(H. 354), provided that when a districtB. voted to dissolve
specialif haddistrict,with a town the district aand unite maintained

years preceding,for five next the town district shouldhigh school the
highto arequired accordingbe maintain school to certainthereafter

providedby the Section 3 of the billspecified act. thatstandards
hereby mighthigh established” be or its“any school discontinued

changed only by supreme court, upon petitionthe and alocation
required.of townfinding the interests the district sothat educational

byof the bill amended in the Senatefirst section was insertionThe
specialshall toof “if said town district vote receive saidthe words

now'appear 32, L.,s. c. R. andthey 138,in without otherdistrict,” as
Journals, pp. 276,1253,1254,1271.into law. 1891change was enacted

revised,since and until it nowof the act has been amendedSection 3
high except byany superiorof schooldiscontinuance theforbids the

findings.petition appropriate 1905, 20;and Laws c.uponcourt
34; L., 34;s. P. c. s. R. c. s.1921, pt. IY, 34; L., 119, 138,c. 85,Laws

1943, c. 41.Laws
inescapable purposethat the of the amendmentconclusion isThe

permitinbill was to a townoriginalsection of the 1891to firstthe
specialafor itself district should uniteto determine whetherdistrict
higha school townlatter had maintained which theit when thewith

previouslylaws inrequired to continue. Underbedistrict would
might by a ofbe two-thirds vote ahigh schools establishedeffect,

by 1881, c.vote. Laws The actdiscontinued a like 23.district, and
by specialauthority, if achangenot this exercised districtof did1891

by excepttown under conditionsdistricts thenor limit its exercise
Highact. schools established and maintainedspecified by the 1891

by votemight still be discontinued of the districtby town districtthe
changed 1905, 20, supra.in c. Thus itLawslaw was 1905.until the

high schooldistrict which had maintained aspecialthat awould seem
might bytown district its ownyears still unite with aonlyfor four

if tomight thereuponit chose votealone, town districtand thevote
any event, 1891 had nohigh school. In the actthediscontinue

years’ standing involved;high of wasno school fivewhereapplication
a schoolmight compel a union. But where suchdistrictspecialthe
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toandrequired to uniteinvolved, town district was to bethewas
only if to do so.high school it consentedmaintain a

highof schoolsrespectin to discontinuanceChanges the law with
inagainst containedprohibition discontinuancebroadened thehave

eliminating existed afterby possibilities whichof the 1891actsection 3
petitionsadding requirements respectwith toto thepassed, andit was

may now discon-seeking by the court. No districtdiscontinuance
reason, under thehigh of its own motion. For thisa schooltinue

64,c.1,of s.promptedreasons which the enactmentpresent law the
highprovisions schoolsdo not exist. Other assure thatLaws 1891

require Theunless district interests otherwise.will be continued
specialoftoday chiefly permitto defeat of the union asection serves

district, despite strong policythe which favors unificationwith a town
changes enactingin thetown districts. Had the later the lawinto

highagainst of schools madegeneral prohibition discontinuance been
theyprovisions 1, 64, 1891,to the of s. c. Laws ofwithout reference

reasonably supersededto Tiltonmight be held have the 1891 act. See
Sarnbornton, provisions78 N. H. 389. But the unmodified of thatv.

with nopersistencehave been re-enacted such as to leavesection
continuing specific presented.of effect indoubt their the situation here

1921, 85, IV, 32; L., 119, 32; L., 138,c. s. P. c. s. R. c. s.Laws 32.
inquirenot, however, legislature,are to into of“We the motives the

judge plain dutyor to of the of simple is,wisdom their acts. Our and
"applyto and law . Petition,declare the Farnum’s 51 N. H.

376, 378. We are therefore constrained to hold that no dissolution or
union from of 1,resulted the action district No. and that none will

unless No. 3 shall withinresult district a reasonable time “vote to
special specialreceive” the district. The vote of inwas,the district

statutes,withaccordance the a vote “to . . . and unite.”dissolve
presentlyit union,Since is ineffective as to it is likewise ineffective as

unchanged,to dissolution. ofSince the status the districts remains
dispensesthe conclusion reached with the need to answer a number

questionsof operatesraised. It to invalidate the action taken at the
meeting of 3, 8, leavingdistrict No. under article that district without
appropriation year.for coming any special meetingthe At forcalled

purpose of appropriation, question votingthe the of to receive the
special maydistrict also notbe considered. Since district No. 1 is
dissolved, qualified anyvoters of that district will not tobe vote at
meeting of district No. 3.

discharged.Case
Johnston, J.,C. was absent: the others concurred.


