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understandingdisagreement unfriendly supplantandWhen relations
recognized difficulty inaffection,natural courts the and someand have

futility compelling agreementthe of a continuance of the foreases
aged grantorsupport. likelihood that the will thelife The receive
bargainedpersonal support and maintenance she for is so small that

equity enforcing byofdoes not undertake the dubious effort it an
s. 2.Restatement, Contracts, 373,affirmative decree. illustration

disputed plaintiff mayIt is not that the recover “full and final
damages” agreementin of law for ofan action the total breach the

support. Damages (4th ed.) pp. 243, 244;for life Sutherland Mc­
Cormick, Damages (1935) s. 144. An foraction of trover conversion

personal property replevin specificof or for its isthe return likewise
objectionplaintiff. proper plaintiff’sto the The to billavailable the

equity sought equitablein particularis not that relief is but that the
specific perfor­of performance specificrelief is demanded. While

granted, any right equitablemance cannot be to other forms of relief
Wiliiston, (Rev. ed.)not be 5 s.need foreclosed. See Contracts 1456

4; Contracts, 354,n. s. illustrationRestatement, 1.
ruling PresidingAs the stands ofrecord now the the Justice sus-

taining Althoughthe plaintiffdemurrer was correct. the is not en-
sought, may pleadingstitled to the relief she she amend her under

L., 390, 9,R. c. s. for in in equitysuch relief law or andas the evidence
ofthe circumstances the case warrant.

Exception overruled.

All concurred.

No. 3980.Merrimack,5,Dec. 1950.

v.State Frank Gordon Kimball.
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Stanley (Mr. orally),Brown for theM. BrownKenneth F. andGraf
plaintiff.

(Mr. orally),Mayland Morse,H. MarbleL. Marble and Sr.Thomas
for defendant.the

upon the manner inplaintiff based its actionLampeón, J. The
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budget totallingpayments capital $658,725.,ofspecific fundswhich
general $5,069.90, byfunds in the amount of were madeof theand

during period Januaryof 3, 1947,as Treasurer the todefendant State
3, The Trial Court found that “each disbursement con-March 1948.

bycerning by plaintiffwhich claim is made the was made the defend-
receipt byprior to the the defendant of a Governor’sant warrant

specific expenditureauthorizing publicthe of funds from the state
moneystreasury, byand the were issued the defendant out of the

prioroftreasury disposed of, receipt anythe State and to the of such
authorizing specificwarrant the disbursement. . . . The defendant

complained moneysof of,made all the disbursements and issued the
treasury disposed same,of and of onout the the manifests which did

signatures departmentsnot contain the and certificates of ofthe heads
responsible department.concerned and subordinate officers within the

by Comptroller...” These andmanifests were initiated executed the
or his subordinates.

findingsThe defendant does not contend that the above are without
support exceptsin because,the evidence but to them as immaterial
among reasons, makingother the Court found thatfurther “[i]n

public Hampshiredisbursements of funds of of inthe State New
receipt Warrants, honoringadvance of of . . .”Executive and “[i]n

signed by Comptroller byManifests or inthe some individuals the
comptroller’s by departments,officeinstead of ofheads the defendant

goodinacted faith.”
$237,518.55 publicThe verdict of is the total amount of funds

“used, treasury disposedof ofexpended, disbursed, issued out the and
organizations specific appropriationsto the said in ofCote excess [of

capital budget capital longfor specific improvementsthe andfunds]
repairs provided by 1945, 1947,term . . .” for c. 210Laws and Laws

c. 294.
Constitution, Second, 5,The Part Article authorizes the General

levy disposed byCourt to warrant,taxes “to be issued and of under
[governor]the hand of of being,the this state for the time with the

publicof for incouncil, service,and consent the the the neces-advice
sary support governmentdefense and of of thestate,the this and
protection subjectspreservation thereof, accordingand of the to such

are, be,or in provides:acts as shall force within the same.” Article 56
moneys“No treasury state,shall be issued out of the of this and

disposed of, by governor. . . but warrant under the hand of the for
being, by council,the time with of forand the advice and consent the

necessary support state, necessarythe and defense of this for theand
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preservation of theprotection thereof, agreeablyand inhabitants to
generalresolves of the court.”the acts and

22, providesR. s. “TheL., pay, anyc. 9 that treasurer shall out of
moneys byallappropriated, generalnot otherwise sums due ofvirtue

special appropriations legislature, byor of the on warrants drawn the
orgovernor, principal mayand the interest on all loans anywhich at

time due.”become
statutory procedure by moneysThe constitutional and which shall

treasury plainlyof the of thebe out state” is“issued established. It
requires appropriation, equivalentorthat there be an direction

by (R.payment, Legislature L., 22, 9;the c. s. s.lb., 27, 1);for c.
N. H.Opinion Justices, 601, 603;the 72 that all toaccounts beof

governorpresented to the and council for the ofissuance warrants
by comptroller chargedispre-audited keepingshall be the who with

general (R.or of c. s. 14L., 23, (1),the “central accounts the state”
payment by only uponshall bé(4)); that made the Treasurerand

governorof the . . . with“under the hand the advicewarrant and
Const, supra. mayof the council.” The Stateconsent Treasurer not

againstlawfully motion”;claims the State “of his ownpay mayhe
money“only warrant, pre-out the under andraw executive which

given except insumably not be accordance awould with statute
Plummer, 23,Bow H. 24.authorizing it.” v. 79 N.

concerningofprovisionsThe the Constitution and statutes the
money treasury purpose.out of state notissue of the are without

no paymentsis “to insure thatTheir function should be made from
treasury public inpublic except purposesfor and withthe accordance

Commonwealth, 527, (Thev.law.” 297 Mass. Con-the Willar 529.
provisionscontainsstitution of Massachusetts identical with Articles

Const, II, 1, 1,of our Constitution. of Mass. Pt. c. s.5 and 56 Art.
1,s. Art. XI. forIV; Id., 2,c. Established more than mere conveni-

requirements against pay-ence, safeguardconstitute athe unlawful
treasury. lightlynotments from the Their dictates are to be disre-

garded.
authorityisThe of the Governor the Treasurer’s towarrant make

“payto him topayment. him, thepersonsAddressed itdirects to named
againstor order, name,on the schedule their the sum set eachannexed

aggregate youramounting in the to—dollars for which this shall be
peculiaran not tosufficient warrant.” Such instrument is New

. .Hampshire. official,“A warrant the of the .is command whose
validityduty pass uponit ofto the and determine the amount ais

any . .pay moneyto out of in the .,claim ... to the treasurer funds



381

treasury may purposewhich are or become available for the specified,
designated person duly adjudgedto a whose claim therefor has been

Dillon, Municipal Corporations (5th2 ed.) 1283;and allowed.”
Pipe Co.,Excise Board v. Line also,156 Okla. 103. See Hornb­Gulf

City Pierre, 450,lower v. 241 F. 453.of
purpose. safeguardingThe warrant serves a double Beside the

public treasury, protectsit payments bythe Treasurer as to made him
compliance therewith,in knowledge anyat least without of defect

do not theory liabilitytherein. We subscribe to the that the of the
that of Collins,Treasurer is an insurer. See Brown v. H. 442;53 N.

Company, 331, 333;Bowdler v. 88 N. H. Bird v. McGoldrick,277Cf.
N. Y. holding492. “We are not to be understood publicas that a
treasurer, public moneywho disburses warrants,on . . upon. fair

face, goodin faith, knowledgetheir and without showingof the facts
illegality uponthe of claimthe which . . . purportsthe warrant to

issued, mayhave been be made liable for a return of money uponthe a
showing that the claim was in legal chargenot fact a against the
municipality represents.he In such a case he undoubtedlywould be
protected.” Buyck Buyck,v. 112 Am.Minn. 94, 100; 43 Jur. 111.

Kelleyalso, Noyes,See v. H. 209;43 N. State v. Weed, 21 N. H. 262.
In groundthe absence of reasonable to think otherwise, the State

mayTreasurer assume that the Governor and Council will not draw
upon treasurywarrants the in particulara case existingunless some

Legislatureact or resolve of payment.the Opinionauthorizes theof
H.Justices, good72 N. 601. If in knowledgefaith and without of the

of appropriation, paysabsence an publiche out compliancefunds in
dulywith warrants,executed liability.he will incur no Kelley v.

Noyes, supra.
When, however, in case,as this the Treasurer chooses to disburse

in custody knowledgefunds his requiredwith that the authorization
by the Governor and Council is lacking, he liabilitytakes the risk of

irregularfor paymentshis action. The for againstwhich the verdict
the defendant was paymentsreturned were for propertywork done on

state,of the any appropriationsand exceeded by Legislature.made the
For paymentsthese excess the State was liabilityunder no and could
not Opinionhave been sued. Justices,the 601,72 N. H. 603; Bowv.of
Plummer, N. H. 24.23,79 Moreover the value byreceived the State
for work done was less than the amount of appropriationsthe for such

Thus,work. it cannot be doubted that the pay-contractor received
ments at inleast the amount of the verdict which he was not entitled



382

no value,to receive for which the State received and for which heand
not State.could have sued the

plain liabilityIn this we think that thesituation it defendant’s is
Bonding Co.,In Lowell v. Massachusetts Ins.established. & 313

conflicting upon liability of257, publicMass. views the a ofcustodian
carefullyfor of thefunds disbursement same without warrant were

analyzed. adopting municipalIn the held aview which treasurer
paymentinirregular obligationsliable for disbursement of funds of

municipality liable, allowingfor which the would not have been but
for for it hable, (p.credit benefits which would have been the court

damages271) punitivenot mulct insaid: “It does the official who
city.ofobligations city... It does tosatisfies valid the not allow the

irregular inprofit obliga-a out of his conduct the ofmake satisfaction
city pay.” representstions which the was bound to Since the verdict

obligationno ofpayments State,which satisfied valid the defend-the
paymentsproperlyant was held hable unless the were otherwise

Bonding & Co., supra;authorized. Lowellv. Massachusetts Ins. State
Baetz, Savage Neal, 70; Anno.also,v. 44 Wis. 624. See v. 151 Tenn.

762, 769; McQuillin, Municipal (3rd ed.)A. L. 4 Corporations146 R.
s. 12.217.

argues expresslythatThe defendant he was authorized to make
bypayment anticipationin of executed warrants of resolu-virtue two

pursuant provisions L.,of to R.Council,tions the Governor and the of
capital.“Workingby 1943, 21, 2;c. s. c. s.14, 13, as amended Laws

governor hereby any moneyto hisThe is authorized draw warrant on
treasury appropriatedin not otherwise forthe such sums to be set

apart working capital mayto credit of the state treasurer as asthe
governor necessaryappear properto and council for thethe and

prompt bypayment of bills contracted the state and for such other
against state, duly governorasapproved,claims the the and council

may specifically of resolutions upondirect.” Neither the relied can be
payments bymadejustifyheld to the defendant. firstThe resolution

adopted providedin as1938 follows: “The Governor and Council
segregateauthorized State Treasurer to such intothe fund accounts

Workingbank deems for establishingaccounts as he advisable the of
inCapital Accounts, chapter 9,with ofaccordance section 13 the

(R. L., 14, 13.)c. s.Public Laws.” This resolution went no further
segregationthan to of funds into bank for useauthorize accounts as

working $300,000a incapital bywithin limit established a resolution
adoptedresolution 2, 1947,1936. The second December at the

request defendant, purportingof tothe while establish “all state
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working capital... on basis” bea mustfunds construed with
K,.adopted.to statute under it was s.L., 14, 13,the which c.reference

authority ofsupra. The the Governor to hisdraw warrant for the
establishing working capital expresslyof is ofpurpose limited to use

appropriated.” authority hardly“not otherwise This canfunds be
capital budget requiredexpressly byto to fundsheld extend statute

applied solely purposesto for appropriated.be the whichto Laws
1945, 1947, historyc. c. The210; Laws 294. of the statute indicates

designed merely provide prompt paymentthat it was to for for
supplies” departments.for“materials and institutions and Laws

1919, protecting publicc. 14. “If statutes anyfunds are to have
they by judicialnot beand force should emasculated inter-effect

provisions.”ofpretation and relaxation their Alexander Ritchie,v.
735, (1949).(2d)S. E. 74053

upon offindingThe defendant further relies the the Court that in
making in of receiptdisbursements advance of executive warrants he

findinggoodin This of is byfaith. the Courtacted warranted the
evidence, in that he acted with intentionthe sense honest and without

or v.purpose Appel Morford, (2d)to deceive. 62 App.defraud Cal. 36.
ofmaking receiptinpaymentIn advance of warrants the defendant

practice openly pursuedwhich had for years,followed a been some six
ofknowledge Comptrollers precededthe and Governors whoto the

timeincumbents at the the transactions here place.involved took
good State,To of the no losses duringthe fortune occurred period.that

suggestionin case noThe record this contains that the defendant was
occurringof which byaware the losses were reason of paymentsthe

inmade and 1948. But his duty1947 a “mistake as to and honest
Amyintention will not excuse the The Supervisors,offender.” v. 11

(U. LoganS.) 136, also, County138. See v. Edwards, Ky.Wall. 206
53, 56; Valle, 273,Mines Del 289;v. 201 Cal. Am.43 Jur. 97. Neither
good nofaith, where discretion is granted, nor uponreliance un-

practice, can liabilityauthorized relieve the ofdefendant for his failure
expressly prescribed byto observe practicalduties “Suchlaw. con-

plain meaningstruction cannot control the of a statute. . . .” Westv.
Railroad, 522, Opinion81 H.N. 530. See the Justices, N. H.90of
568, 572.

argues paymentsThe defendant further that questionall in were
ultimately byauthorized executed warrants and that the State would

regardless paymentshave suffered the same losses of the himbymade
anticipationin of argumentthose warrants. The overlooks the

finding of Courtthe Trial that “for each disbursement involved here
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treasuryout of the and dis-money bywas issued the defendantthe
any specificreceipt authorizingof theposed priorof to the warrant

mightThe that the contractor have received thefactdisbursement.”
inpayments by warrants,virtue of unauthorized because excesslater

actuallythe he themappropriation,of does not alter fact that received
payments in of law.consequencein of the violation Thedefendant’s

pay-the were Nowas suffered before warrants issued.State’s loss
upon theyin when issued andments made reliance the warrantswere

money alreadyupon by defendant. The had beenwere not acted the
irretrievably beyondtreasuryof the and was the State’sissued out

duty byof some officialcontrol. The fact that violation other would
if defendant’s nothave occasioned the loss the misconduct had should

give wrongdoer“A rule would anot excuse the defendant. which a
way escape by showing wrongfullyof that others would have inflicted

plainly Peaslee, Multiplehadinjurythe if he not is untenable.”
Damage. 1127,Harv. L. “It does notCausation and 47 Rev. 1138.

consequencesconnection with toalter the defendant’s causal show
consequencesthem,not similar wouldthat had his acts caused have

produced by Harper, Torts,other cause.” 255.been some
inmay payingIf it said defendant’s acts withoutbe that the a

wrongful approvalfrom oferroneous or manifestswarrant resulted the
by Comptroller, expectationthe from that wouldor warrants event-
ually by uponissued Governor and Council based the samebe the

therebyis fromimproper approval, defendant not excused lia-the
bility. freely compulsiontaken andHis action was without with

byknowledge requiredthat the authorization the Governor and
lacking. rely uponHaving unnecessarilyCouncil towas chosen

by onby rather than the whomComptrollercertification the executive
rely, may responsi-not nowthe law him to he avoid theauthorized

bility by proof maywrongsthus that otherwhich he assumed have
contributed to the loss.

unnecessarytaken,In it is to determine the extentthe view here
paymentsof the knowdutyTreasurer’s to whether made exceeded

provisionseffect, any, of the ofexisting appropriations or the if Laws
1931, L., 22, For171, 19; 3,c. s. Ib. s. R. c. ss. 9. this16 thereon. Cf.

exceptions findings rulingsalso,reason the defendant’s to the and
relatingrelating requestsofduty,to such a or to the denial thereto,

need not be considered.
exception hasplaintiffThe has no to the verdict but movedtaken

in atfor on liable the amountjudgment it. the defendant is leastSince
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verdict, it is sustained.of the

verdict.Judgment on the

othersKenison, not sit: theJohnston, J., J.,C. dissented: did
concurred.

liabledissenting: holdingof the defendantJohnston, C. J. Instead
by thein votedpublic funds excess of the amountsexpendingfor
opinionmajorityruled,Trial Court found and theLegislature as the

ofliability ground, namely, thatpersonal on a differenthisdeclares
having time warrantsdisbursing funds without received at thesuch

and of the Council.Governor with the advice consentfrom the
could not bewas,was not fault and that if it itI submit that this

legally of the State’s loss.found causal
bychapter Laws,14 of as amendedof the RevisedSection 13

sotting apart of such21, 21943, chapter section authorized theLaws
andtreasury working capital Governormoney in to be as thethe

yearsofinterpreted periodanecessary.should As overdeemCouncil
wereworking capital and thereput funds of the State on a basisthis all

purposes.working capitalfor for otherlonger separate funds andno
Constitution, theArticle ofis in conflict with 56 theIf the statute

in“It isgood protected.in shouldwho acted faith bedefendant
money inpublicpayingnot liable for outgeneral held that officersare

madepaymenton where the wasan unconstitutional statutereliance
Am. Jur.43good the law was held unconstitutional.”in faith before

272; v.Fergus Brady,v. Ill. GordonTo the same effect are: 277112.
L.Conner, 82; 443,60 Harv. Rev. 444.183 Okla.

thefrompayments question byin warrantsAll of the were covered
Theseor so.periodswithin of weeksGovernor and Council two

execution, theforprepared by Comptrollerthe Statewarrants were
withofficeofficial who forwarded manifests to the Treasurer’ssame

forproperthat the bills attached and enumerated werecertification
payment.

cases,in thesubject legalof causation has discussedThe been much
concise, clearlegal periodicals. producedand No one atextbooks has

Legal Cause, 72comprehensive Edgerton,ofand definition what it is.
of aagreed consistgenerallyU. of Pa. L. Rev. 211. It is that it must
forbringing harmin fact that is a substantial factor in aboutcause
ss.just Restatement, Torts,responsible.it is to hold the actorwhich
v.256;9, 431; H.,Labor v. Public ServiceCo. N. H. JohnsonN. 92of

stateRailroad, 350, definition,N. H. this it is fair to83 359. Under
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inmoney, althoughof a cause ofthat the mere disbursement fact the
received,of over fair valueby paymentsmeasured the excess wasloss

legally damage legalof the suffered. At most thenot causal cause
disbursing, paying authoritythe manner of without the ofwould be

fairlyThis be as anwarrant. can described omissionthe executive
athan commission.rather

payments complained bring-of not a substantial factor inThe were
damage. reasonablythe It cannot be said the lossing about that

ifnot occurred the defendant had waited because thewould have
days authorizing all paymentsdown within a fewdid comewarrants

they theyknewThe defendant that would because weremade.
paymentby official certified him forprepared the same who to the

circumstances, itthese cannot be thebills covered. Under said that
to wait for the warrants was a substantial factor lossfailure in-the

ofto deficient value received. The omission the warrant at thedue
damageall,no causepaymentof was at because the would havetime

anyway.happened
just liable thatis not hold the for losses were boundIt to defendant

place anyway onlyincorrect whento because of warrants histake
inany anticipateif at to said warrants withfault, all, was accordance

21, 2) practice bys.statutory authority (Laws 1943,c. and sanctioned
years. only riskGovernor and Council over the The that thethe

injustly paying anticipationto in ofcan be said have takendefendant
forthcoming theymightwas not be orwarrants that the warrants that

ripenin riskpaymentswould authorize amounts. This did notlesser
into loss.

Bonding 257,& Ins. Co.,In Lowellv. Massachusetts 313 Mass. the
approvenot to claims.expresslyauditor had been instructed certain

required approvalthe which itpaymentThe Treasurer made without
was certain he would never receive.

majority responsible theoryonThe holds defendant adecision the
inliability that this court. “Under the ruleof has become discredited

350, 364,N. H. theRailroad,in v. 83 want of anannounced Johnson
anyof inoperator’s was 'causal in the strictest sense’ accidentlicense

operatoran of motor vehicle was involved. Thiswhich unlicensed a
L., c.(then 101, 9,P. s.interpretationfrom an of the statutearose

for anL., 117, makingR. c. a misdemeanor unlicensed9),now s. it
Byperson operate highway. interpreta-theto a motor on thevehicle

depend solely upontion, liabilitycivil to the driver’swas made
possession, Company, 1,or Mandell v. 94 N. H. 3.of a license.”lack
Although principle of the Johnson case was said torelief from the
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by statutory L.,of to P. c.been obtained means a amendmenthave
9, by 1937, bys. Laws c. over-101, 69,enacted rather than a direct

say principleto that this to law. “It is aruling, it is fair has ceased be
knowledgeof that in Johnson case hasmatter common the rule the

Mandell v.freely undulycriticized as harshbeen and unrealistic.”
Company, supra, 3.

damages,of ofWhenever a violation a statute is claimed to be causal
necessary Legislature passinginit is to ascertain the intention of the

case,In notthe statute. the circumstances of the Johnson it was the
Legislature, makingof in for an un-intention the it a misdemeanor

person operate highway,to a on to makelicensed motor vehicle the
against mightinhighwayhim an insurer all on which heaccidents the

regardlesshim In therecoverybe involved and to allow no of fault.
present case, not ait is reasonable construction of the Constitution

onrequiring byand the statute disbursements the State Treasurer
pay-against improperwarrants to himexecutive make an insurer all

lacking. purposements such warrants of the law iswhere are The
protection InState, penalizeadditional for the the Treasurer.not to

waiting warrant,not for the he it will not authorizetakes the risk that
payment made; paymentsthe he does not an insurer that thebecome
proper every respect.in Liabilityare as an insurer should not be

imposed anyone legislativeon expressionwithout a clear of the intent
to that effect.

Rockingham, No. 3914­
2,Jan. 1951. .

BenjaminAlfred R. Tris v. F. Adams.


