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extending the forBourque Adams, 257,In v. N. H. a statute time93
The under con­upheld.a in favor of town for taxes was lienlien the

lost. Thisalready to run but not becomesideration had started had
by 344,24 N. H. itsupported Harvey,v. wheredecision was Willard

whollyon the time ofpage “It is whetherwas said 355: immaterial
part providedalready expired not,in or a sufficientlimitation has

question barred, toany claim in enabletime remains before becomes
diligence byto his claim aby of reasonable savethe claimant the use

N. H.Cutts,suit.” To the is Gilman v. 23 376.same effect

Decreeaffirmed.

All concurred.

Belknap, No. 3917.2,Jan. 1951.

Citizens National v. R. a.Bank Walter Hermsdore &



390



391

(Mr.Upton, UptonSanders & UptonFrederic K. orally), for the
plaintiff.

(Mr.Normandin & Normandin F. A. orally),Normandin for the
defendants.
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AprilofJohnston, interpretation 10, 1945,The of the letterC. J.
question of lawis a and the constructionby the defendantswritten

in this court.by the Trial Court is reviewable Smartthereonplaced
492, 496,H. cited.N. and casesHernandez, 95v.

isof written instrument clear. “Welanguage this de-[theThe
upon delivery ofagree paymentto these boxes.”makefendants]

your bank.” The letter was ad-promised “direct toPayment was
plaintiff promptlyand delivered toof the bankto the cashierdressed

bypromisefor theIf was consideration the defendantstherethe bank.
in ofletter, presentthe action the name thein this thencontained

may maintained.bank beplaintiff
forMr. the defendants the letterApril 10,on Darker askedWhen

mightgiven him in order that he establish hiswritten andthat was
immediatelyplaintiff bank, and when he delivered thewith thecredit

April given loan, equitablya heand on 11 wasplaintiffthesame to
right payments for theassigned plaintiff his to future boxesto the

v. N. H.Watson,Kent 46 148.described.
accepted byassignment paymentsof to become due wasoralThe

placedand in theplaintiff. The was received bank’sletterthe
Mr.from Darker thereafterfile. first note taken theOn thecollateral

securityof thepracticewith a notationin accordance itsbank entered
in was madecash balance book a statement thatquestion;in and the

Inby wayorder. the samethe Hermsdorfnote was securedthe
back ofMr. Darker were secured. On the theother notes ofvarious

signatureJuly 14, his that henote of he recited over hadrenewal
security . . .. . . order Herms-“deposited the bank as collateralwith

Mfg. H.”Co., Manchester, N.&dorf Fixture
assignment throughof the instruc-notice theThe defendants had

bygivenwriting of the letter them toMr. Darker and thetions of
promise todelivery. It whether the debtor’s thehim for is immaterial

Bellows, N.Morse v. 7 H.assignee assignment.or theis before after
549, 565.

equitable inassignee’sthe interest thecourt has held thatOur
express promisetheassignment sufficient consideration to sustainis a

promise to theobligor. “If, however, the a as-the debtor makesof
assignee may maintain an inpay him,to the actionsignee to the debt

by assignmentequitable thename; for the interest obtainedhis own
Thompsonexpress promise.”ana sufficient consideration to sustainis

Watson, supra; Boydalso,H. v. v.Emery, 269;27 N. See Kentv. 273.
H.Webster,58 N. 336.

bankpaythe to theMr. Darker’s instructions to defendantsAfter
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it,request payments to he could notto makepromise at histheirand
TheyH. 407.Conway Cutting, 51 N.them. v.fromhave recovered

anyof such future claim.relievedwere
it as above stated isunderstoodparties to the contractThat both

receivinginsendingin the forand checkby conducttheirevidenced
May 14, 1945.$1,531.08 dated

Aprilthat the of 10 wastestified letterA. HermsdorfMr. Herbert
Mr.concerning Darker. The evidencemerely of recommendationone

writing statingbank a letter“Q. you were the thatNow,is as follows:
forwarding money directly toyou byboxes thepay for thesewould

is thanQ. This letter far more a letterA. is correct.bank? Thatthe
judgeI be the ofnot? A. I don’t think wouldrecommendation, is itof

mayIt construedcertainly not the intention. be as such.It wasthat.
you is a recommendation of? A.Q. now tell us this letterWhat do

•—Q. (Interrupting) asking youI amthe timeWell, as he told me at
getPrestige,of? A. to in withletter is a recommendationwhat the

help Q. Helpat time.possibly get from them some frombank andthe
Probably onway? A. I don’t know. recommendationsin whatthem

many they placed,I werepart, as know war contracts beforetheir
by their or with their banks as tosupplies were banks theirchecked

acceptThe court notability integrity perform.”and to did this idea
merely ofwas one recommendation. Inasmuch asthat the said letter

or Mr. was,it one word of who what Darker thisdoes not contain
seriously.takencontention cannot be

partno intention on the ofthat there was theThe Court found
plaintiff.the This is imma­to enter into a contract withdefendants

preclude legalnot an otherwiseAn undisclosed intention doesterial.
meaning thatis the would be attached to itcontract. The standard

person positionin of the bank. Duhaime v. Insur­by thea reasonable
Restatement, H.307; Contracts, anno.,s.H. N.Company,ance N.86

230.
finding by “that bank was not in-was also a the Court theThere

contraryisby the make the loans to Darker.” This toduced letter to
findings Darker,bank to make loans tosuch as “the continuedother
according bybooks,notations on its were secured thewhich to the

Darker,to loans toorder”; and “the bank continued makeHermsdorf
...”security followingas Theusing the defendants’ order testi-

“Now,was would themony of cashier Smith uncontradicted: bank
againstgranted any of Darker loans which the Hermsdorfhave the

securityor was as without that order ororder assurance allocated
in ofsecurity? promiseA. No.” The contained the letterasassurance
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assignment by Mr.acceptancean of the Darker to theApril 10 was
right payment right passedto for This toof the the boxes.plaintiff

plaintiff’sin the hands. Itsand remained enforceableplaintiffthe
dependent upon proofnot that the loans to Mr.wasright to recover

upon Aprilin letter of 10.made reliance the defendant’sDarker were
contract in accordance with the of saidwas a termsSince there

acceptable boxes were delivered to theApril 10 and 1516ofletter
obligatedthey unquestionably plaintiffbecame to the todefendants,

given plaintiffin$3,395.92of addition to the check theit the sumpay
inthat this sum was included the checks forMay 14. The facton

given by Mayto Mr. on$2,058.40 the defendants Darkerand$1,960
relying uponIn hisJuly respectively does not excuse them.2521 and

straightened bank,was out withthat he thestatementfraudulent
being They readilycouldof its not correct. havethey took a chance

plaintiff.truth from thethelearned
plaintiffdamages by the are the amounts owed themclaimedThe

29,with from November$2,500This is interest 1945.by Mr. Darker.
by partiesdamages contemplated the to theamount of theThis theis

April Bank,of 10. v. N.by letter 95thecontract evidenced Dufton
H. 299.

mitigateit to itsto its claim unless failedplaintiff is entitledThe
plaintiffthat the could have avoideddamages. defendants claimThe

depositMr. had on withdamages or most of them because Darkerthe
July in14, $2,704.69,note became due andSeptember when theonit

argued plaintiff hadIt is also that the other secur-$1,438.98.October
findingno or evidence that this otherloan, but there isity for its

any it was needed.security had value when
damagesto minimize his untilobligation promiseeon ais noThere

suffering damages because of a breach ofactually that he isknowshe
promisor willmay assume that theby promisor. Hethecontract

no of the contract. .-.“If was abandonmentcontract. therekeep his
obligation gono innotified, was under toplaintiff was heof which

attempt getto thisas abandoned and outthe contracthimself, treat
decay.” Stutsman,v. Mo.rot and Cronan 168save it frompiling and

(2d) 42, 46;F.Hewes,Can Co. v. 95also,App. 46, 53. See Pacific
Franciscus, (2d) 810, 816;F.Y. v. 127Surety Co. N.American of

330,App. 322,44 331.Winterich, Ind.v.Garrett
inquiry of thatplaintiff putwas on the factfinding thethatThe

directlymaking to Darker before the re-paymentswasHermsdorf
dutyfar as tois immaterial so theJulyof 14 was madenotenewal

Winterich, supra,In itdamages Garrett v.is concerned.minimize



395

anticipateno to what would beobligationthat washeld therewas
promisor’srely uponrighthad a to thedone, promiseethat the

he otherwise.dutyhis until knewperforming
duty of the to minimizeany part plaintiffon thethere wasBefore

in that boxes haddamages, would to know factthe bank haveits
theyDarker, were underby Mr. thatdelivered to the defendantsbeen

plaintiffrefusing pay thethe were toand that defendantsthe contract
for them.

knowledgehadplaintiffno that such beforeis evidence theThere
February 5, notified theof 1946. The defendants neverits letter

theyMay boxes or thatof 14 that receivedplaintiff after the check
Darker forpaying Mr. boxes.they were

bank it was knowl-knowledge not be of the unlessAny would that
employee authoritywho had toor an oredge of the directors official

general rule is that notice ofrespect the matter. “Thewith toact
principal him-thereof to theagentan constructive noticeto isfacts

with, subject-thefrom, or is at connectedit the timeself, where arises
also,N.Marshall, 498,v. 62 H. 500. Seeagency.”of his Clarkmatter

anyappearH. not that directorN. 127. It didCompany,v. 86Rowe
knowledge.requisitehad theor assistant cashierthe cashier theor

investigate notation, “In ad-plaintiff not bound to theThe was
May given by theboxes,” on the of 21 defend-placedon checkvance

deposited plaintiffin bank.byMr. and the latter theants to Darker
giveor oris not to take notice of heed to notations"A bank bound

personalupon checks, drawer for his con-bymade thememoranda
advantage.” Banking (Perm, ed.)& 122.Michie,or 5 Banksvenience

by pageis author on 325 of theThis matter discussed the samealso
volume.same

District,of Duluth v. 173The case First National Bank Schoolof
383, presentis in that it was claimed that theMinn. similar to our case

giverights it not heed to adepository bank lost certain because did
on a check. bank two warrants 157depositednotation The owned

on ofdepositof the It a check theand 91 school district. received
“forpayable notation,them with thedistrict to the bank that sold

pages157, 384,int. school The onwarrant 91and dist. 15.” court said
hold, defendant,“But we with the notation oncannot the that385:

way rights.plaintiff anyor its Suchthe check bound the in affected
operate onlyon a tocheck, drawee,notations as between drawer and

arguableof the ... It is even thatserve the convenience drawer. not
depositoryput by chargeon a check drawer aa memorandum the can

payee’sthe of the proceeds.”with misuse
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holding that a bank is not bound toauthorities take noticeOther
figures marginon ofand the a check are asof memoranda follows:

Dodge, 333; Empire124 U. S. Childs Co.,Bank v. v. TrustState 54
Bank, 400;Duckett v. Mechanics’ 86 Md.(2d) 981; Boston Ins. Co.F.

App. (2d) 59;Fargo Bank, Valley80 Cal. National Bank v.v. Wells
Co., 407;Ariz. Brown v. Sheep Co.,&c. Ins. 60 Cow CreekAmerican 21

Bank,v. Bankers Minn.1; Rodgers 197;National 179 KuranerWyo.
Bank, App. ;Mo. Zollmann,Nat. 230 358 6v. Columbia Banks &

Banking (Perm. ed.) 30, 31.

Judgment plaintiffthe $2,500 withfor for
interest 29,Novemberfrom 1945.

All concurred.

Hillsborough, No. 3927­
2, .Jan. 1951.

Akerly Railway Expressa. v. Agency,Eulas & Inc.


