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holding that a bank is not bound toauthorities take noticeOther
figures marginon ofand the a check are asof memoranda follows:

Dodge, 333; Empire124 U. S. Childs Co.,Bank v. v. TrustState 54
Bank, 400;Duckett v. Mechanics’ 86 Md.(2d) 981; Boston Ins. Co.F.

App. (2d) 59;Fargo Bank, Valley80 Cal. National Bank v.v. Wells
Co., 407;Ariz. Brown v. Sheep Co.,&c. Ins. 60 Cow CreekAmerican 21

Bank,v. Bankers Minn.1; Rodgers 197;National 179 KuranerWyo.
Bank, App. ;Mo. Zollmann,Nat. 230 358 6v. Columbia Banks &

Banking (Perm. ed.) 30, 31.

Judgment plaintiffthe $2,500 withfor for
interest 29,Novemberfrom 1945.

All concurred.

Hillsborough, No. 3927­
2, .Jan. 1951.

Akerly Railway Expressa. v. Agency,Eulas & Inc.
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Upton, Upton& UptonSanders Richard F. orally), for the{Mr.
plaintiffs.

Warren, Wilson, Wiggin Wiggin orally),& Sundeen for the{Mr.
defendant.

Duncan, J. It is not disputed transportationthat in the of the
plaintiffs’ goods the defendant, carrier,as a common was anliable as

plaintiffs’insurer unless the losses resulted from arecauses which
excepted according of (Mosesto the commonrule law v. Boston &

Railroad,Maine 24 by agreementN. H. or71, 84) parties.of the Since
transportationthe commerce,involved in rightswas interstate ofthe
parties governedthe by Colby Expressare law. N.Co.,federal v. 77

548;H. Railroad,Bernardi Showsv. 146;86 N. H. Cincinnati & Tex.
Ry.Pac. Rankin,v. 241 319; Chicago Ry.U. S. & W. v.N. Whitnack

Co., 258 U. S. 369.
All shipments uponinvolved madewere the defendant’s uniform

express receipt followingwhich the provisions:contained “4. Unless
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by negligenceown orpart agents,or in its that of itsin wholecaused
loss, damage delay by—for orbe hable causedcompany shall notthe

property, or orof defect inherent vice therein.”. . . The theb. nature
principles, plaintiffstheAccording are entitled toto established

goodto the ingoods were delivered defendant condi­if theirrecover
consignee damaged condition,inby to the unless the de­tion, and it

damagethat the was due to a orhas cause causesestablishedfendant
plaintiffs.in its contract with theexceptions stated Therewithin the

eggsto inwhen delivered the defendantthat the werewas evidence
they consigneewere tocondition, and that when tendered thegood

primatoThis was sufficient establish a case forthey not.were facie
is said that the basis the“It sometimes of carrier’splaintiffs.the
goods damage ‘presumedof or for their in isliability for loss transit

presumption presump­. But the so-called is not a truenegligence’ . .
rebutted, and the onlyit be statement itself is an­cannottion, since

stating rule of substantive law that a isway of the carrier liableother
transport safely goods care,itsintrusted to unless thefor toa failure

of God, public enemy,actwas due to the the actdamageloss or [the
goods.]” Ry.C. Thomp­of the & O. Co. v.shipper, or the natureof the

416, 421, also, Ry. Expr.422.U. See Ledoux v.Mfg. Co.,son 270 S.
480, 483, 484.Agency, 113 Vt.

propositions, inupon supportthree of itsreliesThe defendant
First,verdicts: noand directed that it was undermotions for nonsuits

heat; second, damagethe eggsthat to the was due toduty furnishto
third,goods”; proofand that its of con-of the due carethe “nature

negligence arisingof frompresumption theclusively rebutted the
prima opinionis our ofof a case. It that noneestablishment facie

liabilitythe of as aoperate to relieve defendant matterdefensesthese
of law.

packed inby plaintiffsthe were board caseseggs shipped fiberThe
Eggs,” requirementsin“Hatching accordance with theand labeled

true, pointsIt as out,is the defendant thatof defendant’s tariff.the
specialprovision protectivefor ascontains no service suchthe tariff

dutyis basis of its contention that it is withoutheating; and this the
asserts,so, statutory provi­itTo do would violateto furnish heat.

A. (7). plaintiffsU. s. 6 The contendrelating to tariffs. 49 S. C.sions
charge heating.included a for The tariff istariffthat the defendant’s

provisionservice. It contains no that itrespectwith to thissilent
(Cf. Railroad,ClemonsProduce Co. v. Mo.203shall not be furnished

higherno to a100), provides option obtain such service atApp. and
commonly freightin bytariffs of carriers of rail-is done therate as



399

P.F. Co. v. Co.,& Northern Pac. R. Wash.road. 109 481.PacificCf.
requirespecifically separatedoes not a of heat-The statute statement

charges, and no claim is madeing that the CommerceInterstate
it. U.required (1).has 49 S. C. A. s. 6Commission

many yearsthat forwas evidence had solicitedThere the defendant
hatching holdingeggs, publicof out toshipment itself the as athe

cars, furnishingproviding transportationheated and safe re-carrier
appearedIt expressof the alsogardless season. that standard cars

sidewalls,thecarry pipes on to which heat is insteam furnished the
passengeras to the and of ofsame manner other cars the trains which

commonly part.they largelya The defense inare this case was de-
establishing that in plaintiffs’ eggsto the carsvoted which the were

times degree preventat all heated to acarried were sufficient to
freezing.

early beginnings expressits theSince business has ofconsisted the
in custodyof thecarriage messenger.valuables of a From the out­

carriage by passenger Expressset has been train. InSee re The Com­
349; ExpressI.panies, Cases, 1;1 C. C. Fargo117 U. S. & Co.Wells

Lockwood,175;Taylor, 254U. v. Express Co.,v. S. 76 N. H. 530. With
growth of the business to transportation greatthe the of varietythe

commonlygoods now carried, practiceof the heatingof hascars been
inrecognized as a factor the expresscosts in Inincluded In rerates.

Rates, I. C. C.Express 471, 477,231 expresscertain increased rates
upon eggs, approvedfruit fish byand were the Com­Interstate

upon representationmerce Commission the express companiesof the
requiredtraffic “should be proportionthat this to bear its of increased

“perishablecosts” because it was requires preferredand therefore
handling.” Id., From478. iswhat said In re FreightPerishable

I. C.Investigation, 449, 461-465, apparent56 C. it is where nothat
specific charge protectiveforis made regularly furnished,service none

separately inneed be stated the tariffs of a carrier. We conclude that
no ofviolation the statute results where the service is toavailable all
shippers special charge.without “privilege”Such a service is not a

specialor benefit. U. S. s.49 C. A. 6 (7) supra. No fromdeparture
express provisions of the tariff Exp.is Ry.involved. Am. Co. v.Cf.

Co., (2d)Am. Trust 47 F. 16. accordinglyWe are opinionof thatthe
heatingof was implicitthe service in generalthe defendant’s tariff

specificmention,without and that the dutywas a todefendant under
itrender the service which undertook at tothe trial show that it had

v.Lavagetto Ry. Express 578;furnished. Agency, (2d)34 Wash.
Ex.,v.Hardesty Ry.Amer. 32 ChargesDel. 66. See ProtectiveServicefor



400

751; Railroad, 100,Baker v. N. H.Freight, 2741. C. C. 74toPerishable
476,H.Railroad,v. 69 N. 477.109, 110; Rolfe

gave followingjury, Trial Court in-charge to the the theIn the
carrying hatching eggs“Inexcepted:to which the defendantstruction

duty to tobe under the heat or cause be heatedwouldthe defendant
reasonably necessary preventtostorage rooms wheneverits cars and

being frozen or as to render them unsuitablefrom so chilledeggsthe
adequate ofthat this was an statement thehatching.” We thinkfor

denyingin itsduty that was no error motionsand theredefendant’s
they uponsoverdicts far as were based thefor nonsuits and directed

dutyno existed.ground that such
uponby the defendant is foundedcontention advancedThe second

inexpress receiptof uniform that “unless causedprovision thethe
.negligence company. . the shall not bebyin its ownpartorwhole

by. .damage property,. the nature of theliable for causedloss [or]
It that thevice therein.” contends evidenceor defect or inherent

by plaintiffslaw that loss thea matter of the sufferedestablishes as
eggs.by of thethe naturewas caused

givenconstruing must be to theexceptionIn considerationthis
grewitgave rise it. As established at common lawwhich toreasons

liabilityThe ofliabilitythe to which it related.out of the nature of
of controlimposed upon carriers because their exclusivean insurer was

protect goodsinability shipperof to thegoods shipped,of and the the
damageofcustody carrier,of or to establish the causewhile in the the
unjusthand, it consideredthe other waswhich then occurred. On

damage arising frombe for causescarriers should thus liablethat
regardless of the carethey powerless prevent,in turn towhich were

liabilityfrom forby the was relievedexercised them. Thus carrier
putrefaction,“explosion fermentation,. . dissolu­damage to .due

growth, decay, disease, or death”tion, spontaneous combustion,
Smith, propensitiesH. and to vicious(Rixford 355, 361),v. 52 N. the

negligence did notlivestock, providedor of the carrier’sinherent vice
864; Dever,Balto. & OhioR. Co. v.contribute the loss. Am.to 9 Jur.

supra; Wilson,112 v. Faucher v. 68 N.H.338.296; Smith,Md. Rixford
against the “inherenta carrier is not an insurerHence it was said that

decay.”ortendency depreciateperishable propertynatural of to
supra.Hardesty Ex., 66, 69,v. Amer. Rail. 32 Del.

said to comequestion freezing eggsis of must beThe whether the
bymay recognized eggs their natureexception.within this be thatIt

susceptible freezing; eggs exposedto do not freeze unless toare but
uponfrom must actfreezing temperatures. withoutNatural forces
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produce complained of. Unlike theegg in order to the resultthe
of(Faucher Wilson, supra),of disease straw-molasses v.fermentation

Company,(Railway Express Agency, Inc. v. Robinson & 184berries
decay (C. Timberlake,of & O. R. Co. v. 147 Va.660),Ark. lettuce

freezingunruly animals,from or of the304), or loss the vicious nature
goods;eggs nothingfrom “inherent” in of theof results the nature

fromsomething necessarily proceedmust said tonor is it which be
against inproperty transported, which the carrier thewithin the

contrarypowerless provide.of to it is a resultcare is On theexercise
strongly itmay,carrier and in this asserts thatagainst which the case

byfreezing always,ifprovide. usually,“The ... is not causeddid,
Packet Co.negligence, by any inherent nature. ...”. . . rather than

(N. S.) 225,Long, 14 Oh. Cir. Ct. 228.v.
jury,to the the issue of whether theAs the case was submitted

goods”eggs solely of the wasdamage to resulted from “the naturethe
jury.of was entitled toto the determination the The defendantleft

of law.applicationno more favorable the
support motions,in of contends that itsFinally, its the defendant
conclusively established, was no issue forand that theredue care was

distinguishedproof specificnegligenceof of asjury in the absencethe
prima“presumption” arising plaintiffs’from case.from the the facie

misconception appli­ofargument appears us to stem from aThis to
Ry. Thompsonin Co. v.pointedrules. As the court out C. & O.cable

Co., supra, presumption is a of substantive law that aMfg. the “rule
damage speci­ofliable . . . unless loss or is due to one thecarrier is the

may from ofThe defendant relieve itself the effect thefied causes.”
only by showing exceptedthat the loss from anpresumption resulted

Ry. 481, 492;U.Wallace,GalvestonH. & S. A. Co. v. 223 S.cause.
66, Proof ofHardesty Ry. Ex., 71, supra.v. Amer. Del. due care is32

enough. appear exceptedIt must both that the cause was thenot
loss, negligenceof the that the defendant’s did not contri­cause and

receiptsapparent byto it. This is from the terms of thebute issued
defendant.the

304, supra:Timberlake,said in C. & R. Co. v.As was O. 147 Va.
right recovery is onplaintiffs’]“In order to defeat of the burden[the

disprove [establishing primato thethe defendant these facts facie
damageprove proximatelyor to that the loss or was and ex­case]

clusively excepted (p. 309).to of five . . . Thisdue one the causes
bypresumption overcome, law, proofcould not be as a matter of which

negligent,to show that the defendant was not in fact unlesstended
damageprove proximatelyit was sufficient to that the due andwas
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[goods].exclusively to inherent nature of the In athe such situation
negligenceandnegligence presumptionof whether the ofissuethe

damaged [goods]of the rebutted,condition had beenarising from the
jury” (pp. 312-313). Seequestions also,for the Saliba v. Newwere

Co., 101 Vt. 427.R. R.York Central
on ofOrdinarily partof care the defendant andproof the evidence

presentsfor loss forexcepted cause accounted the an issue theanthat
supra.Timberlake,Co. v.C. & O. R. The defendant reliesjury.

inupon of Arkansas decisions which the evidenceheavily a line was
Typicalthe to a directedto entitle carrier verdict. ofsufficientheld

Express Inc. v.Railway Agency, Co.,is Robinson & 184casesthese
appeared from660, supra. It there the defendant’s evidenceArk.

damage to was due aoccasioned strawberries to rot which wasthat
delivery carrier,upon to the and that the carrierperceptible exer­not
handling refrigeration shipment.in the and of the Itdue carecised

presumption of liabilitythis evidence overcame theheld thatwas
that aarising plaintiff’s proof,from and verdict should have beenthe

dispositionfor notthe defendant. This seems inconsistentdirected
Having established thatprinciples heretofore discussed. thewith

exception liability,its commonfell an to law andshipment within
loss,tonegligenceactual did not contribute the the defendantitsthat

establishing loss,in as cause of a cause forthe sole thesucceeded
was liable.it notwhich

byupon proceedtheArkansas decisions relied defendantOther
upon theory adopted byground, or a some state courtsupon the same

vegetablesperishablein fruits and to be withineffect holds thewhich
liability law,matter ofto as a so that the carrierexception common

showingonly the of due care. Southerncharged with burden Seeis
25; Annotation,Ariz. 115 A. L. R.Itule,v. 51 1274. TherePac. Co.

theory adopted bylatter has been theno indication that the federalis
32).courts, (51Itule case that it has not Ariz.and the intimates

governed by inprinciples appliedis not the theThe case before us
spoilage perishablenot from ofplaintiffs’The loss wascases cited.

freezing.from It cannot be said as a of law thatgoods, but matter the
tendency vegetablesis so to oftendency eggsof to freeze far akin the

loss this causespoil decayor that their from must be attributed toto
decay, freezingUnlike loss from loss from isinherent nature.their

by precaution.avoidable suitable
by juryif plaintiffs’follows that loss was found theIt therefore the

eggs,nature of it wassolelybe to the inherent the neces-not to due
ofduty by carrier,of the or to the act thesarily due either to breach
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shipper. primarily credibility. eggsThe became one ofissue The
they custody plaintifffrozen were in ofwhile the either the orwere

case, Mo. Bell,defendant. An earlier Arkansas Pac. R. v.the Co. 163
recognized284, 625, parallel266 U. S. situation;Ark. cert. den. a “It

testimony appellantfor anyclaimed that the overcomesis [railroad]
by appellees. agree.prima case made We cannot ... It is truefacie

testimonyappellant tendingthe introduced to thatthat show the car
kept potatoes. . andclosed . that the would havewas not frozen.

however,jury, might.. . The not have believed the witnesses in this
respect. potatoes badlywere . . .The frozen and it is thatevident all

tellingwitnesses cannot bethe the truth about the matter.”
juryThe further ofcontention the defendant is that if the found

the loss wras to the nature of eggs,that due inherent so thatthe the
liabilitypresumption apply, negli­of did not there ofwas no evidence

gence upon properlywhich couldit found Thisbe liable. contention
accepted. It is thereuponcannot be true that the issue would become

negligence, liabilityof ofone actual rather than insurer.as an But
plaintiffs’ prima uponthe case was the facts of casethis likewisefacie

negligence. thingof “‘Whereevidence the is shown to be under the
management of . . . as,the defendant and the inaccident is such the
ordinary things,of happencourse does not if those who have the man­
agement proper care,use it evidence,affords inreasonable the ab­

explanation byof the thatsence defendant the aroseaccident from
Travers,of v. 185,want care.’” McCourt 87 N. H. also,186. See

Vallescura, 296, 305;v. The U.Schnell 293 S. v.Bronstein Baltimore
Co., Supp.O. R. F.& 29 837.

properlyThe cases jury adequatewere submitted to the under in­
alreadyFor indicated,structions. reasons requeststhe defendant’s

dutyfor instructions that it had no to furnish orheated cars ware­
properlyhouse facilities duty respectswere denied. Its in both was

Ry.Lavagetto Express Agency,v.identical. 34 (2d) 578, supra.Wash.
also, A. L. requestSee 172 R. 802. Its third was properlyalso denied.

law,theUnder federal the liabilitydefendant’s ofwas that an in­
liabilityIt wassurer. not restricted to for failure to use due care

unless the loss was due to an excepted Expresscause. Adams Co. v.
Croninger, 491,226 U. S. 509.

Judgment on the verdicts.

Lampeón, J., did not sit: the others concurred.


