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ponds Hampshireof certain in the of for moreislands lakes and New
century. 132, 133;than a State v. H. 296 BriefsHutchins,See 79 N.

563; 1907,& Cases 147 and Briefs & c. 7 N. H.161;327 Cases Laws
665; H.Roberts, 289; Craddock,Laws Cheeverv. 82 N. H. Dana v. 66 N.

593; 1891, 51; Royal (1908)Fry, HampshireLaws c. New as a Province
312, 313; Papers 1896) 586,XXIX N. H. and(Batchellor 585,State
appended preface Land,map; 6;XXVIII Id. State v. Acres 954.7 of

documentaryH. 291; 1939, 191,N. Laws c. as If record oramended.
involving proprietors material,title Masonian re­the should become

may dispute Miller,boundary Cushingference be to the in v. 62had
517, 518,N. H. in519, portion copywhich case a of a of Her­the James

sey map reproduced.of generally, Upton,1781 was used and See Rev­
olutionary Hampshire 12; Propriet­(1936) Akagi,New c. The Town

England (19-­ors of 1(1924); Powell, Propertythe New Colonies Real
49), s. 57.

discharged.Case

All concurred.

Hillsborough, .No. 3943­
6, 1951.Feb.
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(Mr.Margolisand A.Phinney PhinneyBass SamuelSheehan, &
orally), plaintiffs.for the

(by orally),briefRoche, city solicitor and for the de-J. Francis
fendants.

byof the ordinance is itsJohnston, purposeJ. The shownC.
any reproducingcentralized musicIt is to the effect thatsection 3.

reproducing orany coin-operated music instrument coinsystem and
buildingor inanyin business establishmentbox that maintainedis

regulated there nocity shall be so that shall bethe of Manchester
recordings of a lewd or indecent nature.reproduction of

power levyreadily cityadmit the no toThe that hasdefendants
They any justify-disclaimfees taxes. intention ofthe stated license as

purposes solelying for revenue and defend it asthe ordinance as one
policea measure.

granted authoritypower, municipality maya bepoliceUnder the
includingautomaticregulateto mechanical and musical instruments

coin-operated any event,contrivances.systems and “Incentralized
mayrespect predicated on,in this or is amunicipal competency be

police power provide publicfor the morals andphase of, municipal to
performancesTheatrical, operatic and musical and motion-welfare.

recognized subjects policeasalways properbeen ofpicture shows have
comparison necessityin with the forinspection control, and themand

songsregulation by jukeof boxessupervision music and furnishedand
best, merely question degree.”a of 7commercially operated is, at
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McQuillin, Municipal Corporations (3d ed.) 40. In Adams v. New
557, providingPa. an ordinance a forKensington, 357 license fee

jukeboxes, vending upheldand machines wasmusic boxes under the
by grant frompolice power as derived the TheCommonwealth.

appear entirely“It be apagecourt on 565 said: would to in order for
theysure, by periodic inspections, notmunicipality to make that do

.public playing vulgara nuisance . . because of their orbecome
also, Chicago,Lamere Ill. 552,See v. 391 and Zinnobscene records.”

Steehille, Mo.351 413.v.
XIII, city13, par. givenit. c. s. councils theL., 66,Under are

all lrinds immoral“To ... of and obscene conduct.”power, restrain
Accordingly, mayor cityof of the of Man-the board and aldermen

authority Legislature passgranted from the to thechester had the
ifpresent ordinance it is constitutional and otherwise valid.

argue imposed anyplaintiffsThe that the fees exceed reasonable
expense, so should be thethat it concluded thatadministrative

mayis an effort to tax and therefore void. Whatordinance unlawful
Opinionin thepermitted respectwith to license fees is statedbe of

499,497,H. as follows: “The license fees establishedJustices, 88 N.
issuingprobable expense of li-by 8 not exceed the thesection do

regulatinginspectingof the business licensed.” Statecenses and and
also, Cox,H. State v. N. H.Angelo, 224, 229,71 N. is cited. See 91v.

137, 144.
illegalityAn not be declared invalid unless itsordinance should

clearly Davis, 72, 77;v. N. H. Vermontappears. New London 73
Johnsbury, 341, The annual re­SalvageCorp. St. 113 Vt. 347. feesv.

forjuke so-called,a box one dollarsquired are ten dollars for hundred
onesystem and dollar for each coinreproducinga centralized musical

is and cannot concludeof There no evidence webox outlet the latter.
issuingin ofjudicial fees of the costfrom notice that these are excess

inspection thesubsequent supervisionof and ofandthe licenses
right duty super­tosystems designated. The andand instruments

enforcingof al­inspect impliedare as means the ordinancevise and
though it. and similar music machinesexpressednot in “Juke boxes

andrestaurants,in dine-and-dance establishmentsplaced taverns,
supervisionsubject police andpublic are toplaces resort,other of

operationmay conditioned on theirlicensing. box licenses beJuke
licensing ofplaces.good reputableof in Theby persons character

must, course,tax of be reason­juke the fee orboxes and the amount of
may amountor be limited to anamount of the fee taxable. The

of in-regulation supervision thepoliceto of andequivalent the cost
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inmay bestruments, but, authorized, it amount sufficient towhere
InMunicipal Corporations,McQuillin, 363. Stateraise revenue.” 9

ranging hundred dollars to aCox, supra, from throe nominalv. fees
publicsingle parades upheldfor on streets were as reasonable.amount

was voidChicago,supra,v. an ordinance declared becauseIn Lamere
fifty annuallywasfee but the amount dollars forof an unreasonable

in ofother instruments contrast to the sum tenjuke boxes and
required ordinance.by the Manchesterdollars

regard Opinioninrequirement to reasonable fees is statedThe with
regulate501, power toJustices, 504,N. H. as follows: “‘Thethe 94of

delegation police powera of the of theof the streets is statethe use
reasonably regulationtends to makegovernment and whatever

justifiesof Itproper power. chargeis a exercise the ofthateffective
regulativeof and theimposition penalty,and the the measure isa fee

city’s moneybecause, incidentally, receipts of are in-not invalid the
taxing power policeThe the and thedistinction betweencreased.

powerpurpose particularwill be in the for which the ispower found
Stevenson,supra, chargedIf the feesCity v. 263.exercised.’ ofBuffalo

policingof purchase,the cost maintenance and suchapproximate
slight deficiencyor in actual ofmeters, a reference to costexcess

anywill of the lawoperationand their not under view affectmeters
validity by theyof act or which established.”the the ordinance are

It is claimed that the ordinance is unconstitutional because it is
personsdiscriminatory respect to itarbitrary and with assumes to

BightsHampshire supportof in ofregulate. The New Bill is cited
reasonably promotevalidthis contention. “Classification to be must

proper object public mayof or interest not besome welfare and sus-
grouping arbitrarywhen and is so as to notained the selection serve

Justices,purpose public Opinionof a the 85 N. H.useful nature.” of
H.562, also, 113; Fuller,See N. v.Pennoyer,564. State v. 65 Woolf

64, State, 428, 431,H. 72, 73; CompanyN. Welch v. 89 N. H. 432.87
inequalities exemption coin-operatedcomplained ofThe of are the

required. Memphis,radios and the difference in the In Miller v.fees
15, prohibiting juke181 Tenn. which involved an ordinance boxes

noise,of their of heldSupremebecause the Court Tennessee that
regulatedno arbitrarywas notthere classification because radios were

regu-in the same manner. “The that there is no ordinancemere fact
lating bearing question (p. 23).no uponradios has the before us.”
So, respectwith phonographsto the exclusion of from a classification

boxes, juke vendingand said inmachines,of music boxes it was Adams
supra, urged in-Kensington,v. New 565: “It is that this ordinance
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operatedillegal between musical machinesvolves differentiationan
operated.phonographsof coin and not soby insertion therein athe

mayordinance not discriminate betweenIt is that a statute ortrue
pursuit; it notengaged in the same trade or but is invalidpersons

merely may equallynot acts asprohibitit does other which bebecause
prohibited.”as actsthemischievous

coin-operatedofconcerning the numberIn of evidencethe absence
operationfrom of theManchester, their exclusion the ordi-radios in

arbitrary ofnance be classification. The fact theircannot considefed
mayprograms adequateof radio anof federal control befewness or

including regulationin of the ordinance. “Inreason for not them the
major anyLegislature regulate portion givenofshort, may thethe

requiredpolice power being doingwithout in so toproblem within its
control other minor and collateral evils connected therewith. ‘The

QueensideLegislature is entitled to hit the evil that exists.' Hills
Realty April 22, The ChronicleSaxl,v. U. S. decided 1946.”Co. 328

Attorney-General, 148, sayN. H. 152. can&c. Co. v. 94 Nor wePub.
system,of dollars for a centralizedthat annual fees one hundredthe

present outlets,which in the case has one hundred seventeen ten
for of thejukedollars for a one dollar each outlets of thebox and

system arbitrary discriminatory. potential-are and Thecentralized
supervisionity for for should all taken intoharm and the need be

frequent checkingsystem requiresThe moreaccount. centralized
ascertainingof the of the correct number of outlets andbecause need

reproductionin of awidespreadof the more effects case of abecause
recording. supervision anyof one of aforbidden The outlet such

jukesystem independentless than that of an box.can be much The
arbitraryof are or discriminatory.the ordinance notclassifications

holdingreason for the ordinance invalid isAnother advanced that
respect persons requiredwith toit is indefinite and uncertain the to

785,Am. is it is “It aobtain licenses. 37 Jur. cited. There stated: is
recognizedwell of law that an ordinance be definiteprinciple must

necessaryCertainty is in order ... toand certain. meet the test of
reasonably person,It is clear that the firm orreasonableness.”

corporation required annually paythat to foris the stated fees the
orperson, corporationis the firm that islicenses same forbidden with-

operate system placeto or aout license establish centralized or to a
anycoin-operated or coin box ininstrument business establishment

“place”building.or word should be toThe construed mean “main-
in place” placing,tain as well as the act of since the license anis

requirements against establishing or operatingannual one. The and
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maintaining place sufficientlyin definite and certain.placing or are
ordinarysimple English used in theirexpressedThe words are wbrds

proprietoroperate”or refers to themeaning. phraseThe “establish
merelyoperating systemof and not to one whoof the business the

drops in the coin. Thephysically it,installs nor to the customer that
place jukein a or a coin box is theplacesone that or maintains box

byproprietor of that is served the contri-the business establishment
instrument, norvance, merelyis not one that installs such aand

unnecessary get ques-that inserts the coin. It is to into nicecustomer
regulatetophysical property.tions of title of The ordinance aims the

sufficientlyofproprietorsconduct of the businesses and is definite and
requiredrespect Galloway,certain with to to be licensed. Fox v.those

174 Ore. 339.
Finally it is said that the ordinance is unconstitutional and void

up grantingbecause no norms or standards are set for the or revoca-
impropertion of licenses. It should be noted that this is not a case of

delegation powers policy prescribedof without a declared in a stan-
Houle, ante,in Co. 30,dard such as was considered Firemen’s Ins. v.

32.
However, may anybe lack init considered whether the ordinance

grantingof for ora standard or basis the revocation of licenses makes
arbitrary discriminatory contrary Hampshireit or to New Billthe of

Rights. purposeopinion,In our the statement of the in section of3
sufficiently forthe ordinance furnishes a definite test the revocation

mayof displaylicenses. Licenses also be revoked for failure to them.
reproduction mayGrounds for reasonable belief that forbidden occur

justify withholding mayorwould the of a license. The board of and
arbitrarily except uponaldermen cannot act and cannot discriminate

Bauer,the basis stated. This is not such a Hoboken v.case as 137
N. J. L. 327.

operation reproducing systemsThe of centralized music and the
coin-operated rightsuse of in properinstruments manner are that

everyone is entitled to have in hisconnection with business. Mushlin
Rowell, Theyv. N. H. privileges may77 183. are not that arbi-be

trarily Hamptonlimited in number. North &c. Assn. v. Com-Cf.
mission, N. H.94 156.

400, 410, respect vestingThe statement in 92 A. L. R. with to the
of publicin may applied exceptiondiscretion officials be here. “As an

qualificationor to stated, alwaysthe rule it has been held it isthat not
necessary prescribe specialthat statutes and ordinances ofa rule
action, but on hand, require vestingthe other ofsome situations the
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public officials, instance,for it is difficultas,in wheresome discretion
comprehensive orlay rule,a theto down definiteimpracticableor

police andregulationof a isrelates to the administrationdiscretion
generalnecessary morals, health, safety,to andprotect publicthe

provides forthe ordinance thewelfare.” The limited discretion that
mayor is reasonable.board of and aldermen

is to be valid.The ordinance held

discharged.Case

Duncan, J., dissented: the others concurred.

in noDuncan, dissenting; questionThe containsJ., ordinance
anyrequire authorize suchexpress provision which would either or

supervision reproductionof of the of musicinspection records or other
imposition the classifiedfees establish­by justifyas would oflicensees

shouldby my judgment provisionIn no such beed the ordinance.
137,N. H.implied. Gerry, 495, 503; Cox,68 H. v. 91State v. N. State

Corporations (3d 136,137. confers143; McQuillin, Municipal ed.)6 It
unlikelycontemplated by ordinance, anda of control not themeasure

552,Ill. 562.practice. Chicago,in Lamere 391to be exercised See v.
the time andThe which will thus bear no relation tofees be exacted

Irequired expendedto in and hold themoney enforcement,be would
224,v. N. H. 229.Angelo,ordinance invalid. State 71

Strafford,
3961.

6,Feb. No.1951.

F. & a.National Bank v. John SullivanMerchants


