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grounds, specifically ascertained.independenton eachmissed two
entirely adequate for Sincethe result reached.The correct one was

necessarilyfound, dismissal of billabsence of a trust was the thethe
followed.

Bill dismissed.

All concurred.

Strafford, No. 3956.
6,Mar. 1951.

Mart Hardiman,H. Adm’x v. Walsh Brothers.
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Bryant Bryant orally),& Donald R. forHughes Burns and {Mr.
plaintiff.the

Levy orally), forVarney, & Winton theWinton defendant.{Mr.

majorplaintiff’sDuncan, of the contentions toJ. One relates the
jury dealing with the of negligenceto defense of atheinstructions

importanceassumed addedThis defense because offellow servant.
jury duringby their deliberations: “Wasinquiries made the the eleva-

a servant ofoperator Brothers?”,to be considered the Walshtor .. .
agreeifCompany liable we that the .the Walsh elevator . .and “Is

responsibledue his carelessness for theoperator was to accident?”
question affirmative,first in thereplied to the and answeredThe Court

by repeating original chargethe substance of the upon thethe second
subject fellow servant doctrine.of the
. theplaintiff denyingcontends that Court erred inSpecifically the

requests for One of in-instructions. these would havetwo of her
findjury negligenceit was entitled to “nothe thatformed [causal]

any engagedof servant of the decedent who was inparton fellowthe
for soughtan act of service the defendant.” Theperforming other

you“If find thatfollowing employeesfellow of thethe instructions:
negligence injurythisnegligent, and that causedwere thedecedent

decedent, you employeesalso find thatof and these fellow werethe
general process productionof inengaged in same thenot the which

negli-the isengaged, responsiblethen defendant for thedecedent was
injuriesfor the thegence employeesfellow and to decedent.”of these

ofsupport exceptionsthe to denialargument in of these re-The
findingquests proposition that the evidence warranted astresses the

operator engagedand the decedent were not in thethat elevatorthe
process production,” operatingof and ingeneral that the“same

non-delegable dutyperformingformer was a of the mas-elevator the
ter, negligence performancein of which the master befor the would

uponplaced Company,cases such as Moore v. 89liable. Reliance is
millwrightheld a and332,N. H. where it was that electrician en-

machinerygaged removing piecein of was not a fellow servant ofa
working onrepairer below,floor who wasplaintiff,the a shoe the
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connecting with the machine. Stressby a cable was there laidstruck
plaintiff’s “primarilythe work infact that wasupon production,”the

nothing directly production.”“had to do withelectricianwhile the
points jury gavealso out that the instructions to theplaintiffThe it

by or employeewhich to determine whether not an isno standard a
servant.fellow

by principlesthe is controlledopinion, issueIn our established in
Pierce, 79, by holdingN. H. rather than the of72v. the MooreGalvin

inanyis made of defect theNo claim elevator itself.case. Under
place, byit was a safe work furnishedoperation, theproper master.

operation elevator,from ofdanger arose the and the method ofThe
conducting work in which it served as a tool. Asthe was said in the

question presented bysupra: “The sole thiscase branch ofGalvin the
operation ofis, whether the the crane was work which might...case

servant; operationto or whether its safea wascommitted a non-be
of ... ofduty the master which he could notdelegable divest himself

performanother to it.” The conclusionby employing there reached
controlling operator of engagedhere. The the elevator wasis with

transferringprocess groundin of fromthe stone thethe decedent to
elementary duty“It is that the master’sscaffold. does notthe extend

machineryofoperation bysuitable furnished himto the to his ser-
loadingIn of by... this case the the stone into the carvants. means

employment in partiesderrick was the common which theof the were
Id., 82.engaged.”

danger place itself,the arises not from the“When but from the
work, specialno experience beyondit for the and skill oruse of that

doing requiredin the work is to safetyinvolved maintain the of the
safety dutythe of such is ofplace, maintenance the the servant be-

part plaintiffofit is a the work. The cannotcause recover on the
ground obligationof the breach of the master’s as to the place, be-

negligenceis no of ofcause there evidence the in respect.”master that
Company, 294,v. H.McLaine 71 N. 296.

According to in case,the evidence this the work per-which was
by operatorthe of operationformed the elevator was no more than the

machinery by master, requiredof furnished the and for the main-
safetyof special beyondtenance no skill doingthe skill involved in

work. employees engagedthe It follows that all of the opera-in the
in employeestions which resulted the accident were fellow of the

decedent, no in denying plaintiff’s requestsand there was error the
designedwhich were to a “engageddraw distinction between servants

in performing an act of forservice the defendant” and those “not
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generalengaged process productionin same ofthe in which the
engaged.”wasdecedent

byexception upon plaintiffrelied theAnother relates to the issue
of There wasassumption the risk. evidenceof that a bell or buzzer

in of signalshave been used lieu handsystem could for signaling the
systemand thatoperator elevator,of the a bell was in fact installed
alsothe accident occurred. There wasafter evidence that the de-

superintendent priorat some time tofendant’s the accident told
systememployees that such a would becertain installed.

requestedplaintiff juryan instruction toThe the that “the dece-
working uponrisk ofdid not assume the andent unsafe elevator,”

“reasonably uponrelied the statement . . .if he that the elevator
by installation of aimproved systemthe bell .would be . . .” There

request.denyingin thiswas no error While there was evidence of a
by superintendent that athe bell wouldstatement be installed, there

anydecedent significanceno that the attachedis evidence to its
any upon any promiseplaced relianceabsence or to install it as an

job. Inupon the thisinducement to continue state of the evidence,
submit jury.been error to the issue toit would have the Bodwellv.

Roy390; Hodge,H. v. 74 N. H.Company, 70 N. 190. Shurkus v.Cf.
43; Company,N. H. Nason v. N.Company, 251,83 92 H. 255.

request plaintiff soughtBy jurythe toanother have the instructed
“duty” provingofthat the defendant had the that the decedent was

requestcontributorily negligent. The was not granted, nor was there
upon proofof ofany contributorythe burden negligence.instruction

384, s. TheL.,R. c. 13. defendant asserts that'See contributory
issue,negligence an and that it waswas not not to jury.submitted the
support inappears to the defendant itsThe record contention. There

from which it could be anysvasno evidence found that conduct of
decedent, performancethan the of histhe other work in the manner

expected perform it,toin which he was to injury.contributed his
contributory negligence charge.discussed in plain-Nor was the The

chargein thepoints legaltiff to a statement that “It was the obliga-
including Mr.of workmen Hardiman to ordinarytion all the use care

getting hurt,” to indicate thatto avoid the issue was submitted.
byThis was followed the instruction “Ainstruction that workman ...

. .any appreciatesif ... of defect . and dangerhe knows the to be
recoveryfromprecluded any injury... is forencountered sustained

by reason of this defect.” There followed further instructions ex-
dealing assumptionwith . . .pressly the “doctrine known as of risk.”

jury was at no time instructed to determine ofThe the issue the
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plaintiff’s care, distinguishedas from assumptionhis of risk,the nor
it instructedwas that his failure to precludedexercise due care a

inverdict his favor.
questionsIn to posed byanswer the jury duringthe its delibera-

tions, pointsaid at plaintiffthe Court one that “the can recover
provided he was free from fault, did not risk,assume the ordinarythe

type employmentrisk incident to the of in engaged.”which he was
If the word “fault” is at synonymtimes used as a of negligence, there

suppose juryis no reason to that the took it in this sense in the con-
text in which it was here used. The natural inference would be either

synonymousthat “free from fault” was with “did not assume the
dependingrisk,” or, upon the method of delivery, bycorrected sub-

phrase.ofstitution the latter anWhile languageunfortunate ofchoice
apparent, theis instructions as a tendency givewhole had no to the

jury that it uponto understand was called anyto per-decide issue
taining plaintiff’sto the conduct except of assumptionthat his of the

contributory negligencerisk. Since the issue of was not submitted,
relatingrequestthe to of proofthe burden properlywas denied.

requests by plaintiffCertain other filed soughtthe instructions,
variously phrased, that it was the dutydefendant’s proper“to make

regulations regarding performancerules and the of the work” and in
particular, employeesto instruct its respectwith operationto of the

system signals.”elevator and “use of a of While testimonythere was
giventhat no “instructions” were with respect to signals,hand em-

ployees consistentlytestifiedwho singledescribed a sig-method of
naling as that which inwas fact used. testimonyThe of the elevator
operator systemindicated himthat the arranged bywas with the

employees pursuantother byto direction superintendentthe that he
do so.

charge givenThe as referred in at placesleast six dutyto the of the
give employeesdefendant to its “such instructions as necessaryare for

protection” providetheir or to “suitable instructions and rules and
regulations performwith which to the work.” While there was no
specific givingtoreference respectinstructions with to signals,hand

onlythese were the instructions referred to in testimony,the and the
jury could not have been misled. There was no ofabuse discretion
in declining specificto make applicationthe of the law which the
requests sought. Colby Lee,v. 83 N. H. 303; Williams v. Walker,

231,95 N. H. 236.
requestThe for an instruction that the dutydefendant had a to

use systemcare to install a lockingbell or a device on the elevator if
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jury plainlyinnecessary safety category.to The wasfell the same
respect.ingeneralin of the master’s duties thistold terms

request chargeablethe withwhich would made defendantThe have
suchknowledge dangersof to use of an elevator withoutthe incident

bydevices, implied dangers were not overcome the devicesthat these
testimony was inby defendant, uponthe an which theused issue

N.Stores,Holmesv. 95 H.request properlyconflict. The was denied.
request seeking an that478, So also was the instruction the480.

bypromulgatedduty regulationsa thatwas under to seedefendant
no to such anit carried out. There was evidence warrantwere

202,N. H. 206.Company,Beaudin v. 94instruction.
primarilywasplaintiff’s to the basedThe motion set aside verdict
perjuredupon uponobtainedthe contention that “the verdict was

testimony óftestimony.” from of “one theThis contention arises
staging point highera thanBrothers” that when reachedWalsh the

system,”aoccurred,its installed belllocation when the accident “we
“whenexplanationfurther this was done because weand his that

got top staging. canvasinto real . . the of the wascold weather
motionsupportin of theenclosed and Affidavits filedheated.”

uponnotto show a was used thetended that canvas enclosure
accident, the bellstaging four the but thatuntil three or weeks after

As-following thein fact on the accident.was installed afternoon
affidavits,suming correctly in and thatthat the facts were stated the

was insystem delayedof not until canvasinstallation the bell was
testimonynot Walsh wasuse, it does that of the witnessfollow the

ofperjured. dayHe at on the accident butwas not the scene the
upon was some twoof it his next visit to the work. He therelearned

inwas his recollectiondays probablea week. It is as that he mistaken
deliberately mis-system installed,as the that heto when bell was as

have beenvolunteered, and which wouldstated information which he
from him. If heincompetent plaintiff sought to it washad the obtain

was installedmistaken, either in that bell nothis recollection the
earlieror in was usedused, supposinguntil canvas was that canvas

presents no occasionwas,than no was caseperjuryit involved. The
Cohen, 440,for of v. N. H. where aapplication Rasquinof the rule 92

proved orparty held the evidenceguiltywas of misconduct because
testimony wasstrongly provetended false dishonest.to that his

toby plaintifffinal the was the exclusionexception uponThe relied
con-testimony byof as “on otheroperatorelevator to whetherthe

signalof ajobs” found to some sortstruction he had it “usual have
by trade,ironon these witness was an workerdevice elevators.” The
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machinery “exactlyprior experience operating hoistingwith no in
practicetype.”of this extent to which he was familiar with theThe

jobsjobs,” similaron “other construction and to which such were
question appear.in answer wasto the one did not The witness’

Shattuck,properly Dowlingin v.excluded the Court’s discretion.
N. H.91 234.

Judgment on the verdict.

All concurred.

Rockingham, No. 3957.
6,Mar. 1951.

Rogerv. Mara.State


