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full time permanent officer whether elected or appointed. While it is
true that many police officers appointed under R. 1., ¢. 422, s. 1, are
special police officers for temporary or specific purposes, there is
nothing to prevent the appointment of a police officer under this
section for permanent and full time duty within the meaning of both
the retirement act and the one day rest in eight statute involved in
this case.

In the absence of any statutory definition of full time permanent
police officers, the Court was justified in ruling as a matter of law that
this plaintiff was such an officer. The nature of his duties, the cir-
cumstances of his work and the actual tenure of his office placed him
in the category of a full time permanent police officer even though he
was appointed rather than elected. There is no case in this State
determinative of the matter but a similar result has been reached
elsewhere. Maloney v. Milford, 253 Mass. 400. The evidence was
conflicting as to whether the plaintiff had waived his rights under the
one day rest in eight statute. Since the jury by their verdict have
found that he did not waive it, this constitutes a legal obligation of the
defendant towns to pay the plaintiff even though there was no specific
appropriation for that purpose. Gooch v. Exefer, 70 N. H. 413.

Judgment on the verdict.

Duncan, J., concurred in the interpretation of statutes, but doubted
the liability of the defendants: the others concurred.

Hillsborough, ;
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J. Morton Rosenblum (by brief and orally), for the plaintiff,

Hughes & Burns (Mr. Donald R. Bryant orally), for the defendant.

Branpin, J. The plaintiff claims first, there was no evidence of an
implied warranty of fitness, second, if such warranty existed that the
defendant did not sustain its burden of proving a breach and lastly
that the amount of the verdict is unwarranted. We believe these
contentions cannot be sustained and that the verdict must be upheld.
The record shows there was only one purpose for which these dies
were to be used, that such purpose was obvious and known to the
trade and the parties. The defendant in ordering the dies specified
only their size and shape. The method of manufacture, the material
and the delicate task of tooling an edge which would cut the leather or
lining without sticking in the block were left entirely to the plaintiff.
The facts differ materially from those in Gregg v. Company, 69 N. H.
247, relied upon by the plaintiff where as the €ourt said (page 249)
“The plaintiffs directed the size and method of constructing the belt.
They relied upon their own judgment, not upon that of the manu-
facturers.” The defendant was not a die maker but only a buyer of
this highly specialized product from the plaintiff upon whose skill and
judgment it had to rely. Under all the circumstances we believe the
Court’s holding that an implied warranty of fitness existed was sound.
R. L, ¢. 200, s. 15, par. L.
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It also appears on all the evidence that the defendant has sustained
its burden of showing a breach of the implied warranty. The record
shows that the same type of die bought from other manufacturers,
used by the same person on similar material and under like cireum-
stances cut satisfactorily. The testimony suggests that if dies are
either too sharp or too dull they are unfit for cutting. There was
evidence that the plaintiff on several occasions took the dies back to
its factory to sharpen or otherwise fix them. We believe upon all the
facts the Court could properly find a breach of the implied warranty
of fitness.

The plaintiff’s final contention is that the amount of the verdict
cannot be reconciled with the proof. There was conflicting evidence
regarding the shipments and types of dies in question and the Court
was at liberty to accept or reject all or any portion of the parties’
claims regarding these items. Giguere v. Railroad, 86 N. H. 294, 208.
The questions of interest and delivery charges were also involved.
There were no requests for findings and it is not necessary for the
defendant to be able to point out the exact method by which the
Court reached its verdict since it cannot be said that it is not in
accordance with the evidence. See Young v. Dow, 93 N. H. 210, 212.
It follows the plaintiff’s exception must be overruled and the order is

Judgment on the verdict.

Jomnsron, C. J., was absent: the others concurred.



