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Hillsborough, No. 4015.
6,Mar. 1951.

Mary Drescher,A. Adm’x

v.

Company.Granite State Machine
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Stanley M. Brown BrownCarleton & andMcLane, Davis, {Mr.Graf
plaintiff.for theorally),

orally),Branch Nourie forFrederick W.E. andNourie {Mr.Paul
defendant.the

exception findingplaintiff’s to the that thereTheJohnston, C. J.
injurythe of December 6 andbetween theconnectionno causalwas

right leg pre-raises the issue of thewhetherDrescher’soffracture
bywas caused injurythat the fracture theof evidenceponderance

great to appearof business was so as make itplacetheat defendant’s
properlythe Court did not act in its con-definitely thatclearly and
orevidence, because it was misled failed to considerof thesideration
Mills,v. N. H. 127,Condiles Waumbec 95evidence.intelligently the

128.
finding legsupportto the that Drescher’s waswas evidenceThere

20, 1946.on Decemberfractured
defendant, orthopedic surgeon,for the an testi-expertmedicalThe

followinghistory:gave him the “On Decemberdeceasedthat thefied
CompanyMachineworking for the Granite State he1946, while6,

by by long8 inches 6 inches 12feetsaw, when a timberrunning awas
righthis foot. He was taken to the Sacredon tofour feetfell about
X-rayed. noThere was seen.this was fractureHospital andHeart

and became black and blue. Hehis foot was swollenthatHe states
with crutches about two weeks. After aboutwalkedhome andwent

treating him, bandageoffBastían, who was took theweeks, Dr.two
20, 1946,On Decemberon his foot. he was inhim to walktoldand

moving inpiano, attemptinga and towasroom where someonea
right legpiano he fell with his under himway from theget out of the

Hospitalwas taken to the Sacred Heart and Dr.it. Heand fractured
applied wearingand a cast. He isthe fracture theBastían reduced

Hospital.”at the Sacred Heart This statementand is stillcast now
binding upon plaintiff.that was thein of an admissionthe naturewas

“of the truth of the facts stated. ‘Nocompetent evidenceIt was
decedent, rightsthat a whose are transmittedcourt doubtsmodern

personsuccessor, is a whose admissions are receivableto hisintact
claiming rights heir, executor,the decedent’s as oragainst partya
Wig. Ev., 1081; Patten, 590;s. Patten H.2 v. 80 N.administrator.’

588, 591; Putnam, 43,H. Packard N. H.Chase, 66 N. v. 57v.Chase
Varney, 467,H.83 N. 473.48.” Hurd v.

surgeon attended thecompetent physicianA and deceased on
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daysevery throughthereafter thetwo or three twen-6 andDecember
collapsefracture until after thethe on thedid not discovertieth and

X-raysarrange permittingfor beforeHe not hisdiddate.later
by compe-on DecemberX-ray films were taken 6 apatient to walk.

hospital for purposethe ofa Manchester dis-attent technician
by ofinjuries reason the accident. No sufficientsufferedcovering the

taking pictures above the thirdfor lower of theappearedreason
not include the area wheredid the fracture laterright leg. This

appeared.
inPaget’s Disease the area of fracture ofhad the theThe deceased

by thesurgeon called defendantorthopedic testified thatThetibia.
was tothat the fracture due the twist ontime Decemberhe “felt at the

opinion.his bythat that was still When asked the20, 1946,” and
probablemore than thatthought it otherwise that wasif heCourt

“Yes, My opinion that a isis fracture such asreplied: shownso, he
fracture, probablyhe would havea linear had soX-ray, evenon the

X-rayedwouldeven the technician have thattrouble thatmuch
Paget’sto find Disease at site ofspot.” The failure the theparticular

accordingdue, expert,toautopsy was this to the facton thefracture
of bone wassectionsuch a smallthat examined.

deaflyevidence, it definitelycannot be and heldof thisIn view
find as the Court didintelligent person would that the fracturenothat
of December 6.by the accidentcausedwas not

for a new trial because the Court did notasks considerplaintiffThe
oftestimony Drescher.uncompletedthe

testimonytorespect such has been stated as follows:The law with
opportunityof of athe cross-examination withoutdeprived“If one is

in the case of the illness or of apart, as death witnessuponfault his
examination, generally isit is held that he entitled to havedirectafter

testimony from the record. This doctrine onstricken reststhe direct
no evidence should be admitted but whatrule thatcommon-lawthe

parties,ofmight the examination both and that exor be underwas
inand unreliable to be consideredare too uncertainparte statements

58 Am. Jur. Ainvestigation of controverted facts.” 340. similarthe
S.) in(N.15 L. B. A. 493. Cases accord withfound inisstatement

513;508, Mezger’sN. Y. In re: EstatePeople Cole,v. 43this view are
Wray State, 36, 43;v. Ala. Henderson v.669;Y. 154 TwinN. S.278

Pringle Pa.97, 100; Pringle,v. 59 St. 281.County, 59 IdahoFalls
lastingthe orsuggest that unless death illnessWigmore doesDean
voluntarybut for a actprevented cross-examinationnot havewould

offering him, testimonyparty the use of theor theof the witness
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discretionary Judge.with Trial inthe The statement fullshould be
1390,Wig. (3rd ed.) pp. 109, 110,s. 111.Ev. “Where theis found in 5

lasting preventillness would not have intervened toordeathwitness’
for ofvoluntarythe act the witness himself orbutcross-examination

as, by postponementoffering interruptiona or otherpartythe him—
immediately the examination,after direct it seemsbrought about

testimony Uponmust struckdirect be out. the samethat theclear
result should follow where the illness but tem­the same isprinciple,

mightoffering party have recalled the witness forand theporary
of But,the end trial. where deathbefore the thecross-examination

under such circumstances thatpreventsillness cross-examinationor
toresponsibility anyof sort can be attributed either the witness orno

to out ob­seems harsh measure strike all that has beenparty,his it
Principle inrequiresexamination.on the direct strictnesstained

anynothing But true solution be tothe would avoid inflexibleless.
judgetherule, to leave it to trial to admit the direct examinationand

beloss of cross-examination can shown to him to be notfar as theso
a material loss. Courts differ in their treatment ofin that instance

situation; that, by generalexcept concession, a cross-­this difficult
begun if purposesbut unfinished suffices its have beenexamination

substantially accomplished.”
unnecessary whether in the case of noIt is to decide fault on either

side, jurisdiction strikingwould follow the inflexible rule ofthis the
or intestimony of the deceased witness allow some discretion the

In noJudge. present postponementthe or continuanceTrial case
plaintiffby the and the not at inwas asked defendant was fault not

cross-examining.
testimony incompetentfixed rule the unfinished wasUnder the

movinginplaintiff arguesthe that not to strike it out the de-but
objection.his It is true underfendant waived that such circumstances

may How-Verrill,the evidence be considered. Barlowv. 88 N. H. 25.
ever, mayon own or incom-the Court its motion exclude strike out

juryrespecthas topetent evidence. This been established with
“Although ordinarily thetrials. it has been held that it is better and

practice rejec-forsafer the court to defer action on the admission or
objectionproper by partyof the in-tion evidence until a is made

having excluded,in nevertheless the court isterested the evidence
but,impropernot to hear and determine the onbound cause evidence

right regulate ofin the of its to control the conduct theexercise and
trial, may of its own motion exclude or strike out evidence which is

though nowholly incompetent any purpose,or inadmissible for even
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In 76,C. 231. noteobjection interposed to such evidence.” 64 J.is
also,jurisdictions support.are in Schub-cited Seefrom elevencases

v.App. (2d) 312, 316 and Wein-Dunn, Cal. Wisniewskikegelv. 31
202.58, 60,N. L. affirmed in 135 N. J. L.stock, J.130

no motion has made to excludeby Court where beenIn trials the
Court,in theevidence, a similar discretion should existincompetent

objectionno been made orthe evidence to which hasto considereither
discloses,own motion. So far as the recordit on the Court’sto strike

in of Thistle v.testimony rejected the exercise discretion.wasthe
H. 87, 89.Halstead, 95 N.

supra,suggested Wigmore,of inthe rule discretion statedUnder
fault,at same result is reached.party is theneitherwhere

of toappearslaw in refusal the Court considerNo of theerror
testimony.unfinishedDrescher’s

testimony motionHowever, rejected on the Court’s ownthe was
plaintiff it notto the that would be considered.noticewithout

hearing equitable,be at which time thea wouldWhether further
in ofpermitted placeto introduce other evidencewould beplaintiff

torejected testimony, questionis a to be addressed the discretionthe
1.L., 398,R. c. s.Superiorthe Court.of

Exceptions overruled.

All concurred.


