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uncommon; objectionferred. no to itprocedureSuch is not was
made itby partiesthe in the trial court “and is too late fornow

object Kuskyeither of them Laderbush, 286,to to it.” v. 96 N. H.
say any287. We cannot us thaton the record before there was

Presidingabuse of in theby grantingdiscretion the Justice motion
prejudice. supra.to dismiss Vidal Errol,without v.

Exception overruled.

All concurred.

Coos,
No. 3974.Apr. 3, 1951.

Lamontagne RailwayLaurier v. Canadian National Co.
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plaintiff.Ls. for theH. Thornton Lorimer and J. Blais

Upton Robert for defendant.Upton, Sanders & and Rich the

for andBlandin, J. The defendant’s a nonsuit directedmotions
figuresofproperly Risingverdict denied. above the whichwere sea

followingof necessity partare an inevitable of thesuch cases as this
appear.landmarks If the fireman on the lookout admit-was as

tedly dutyit thatwas his to be it is findable he could have seen
Lettre flagman eight thirty-the from a distance leastof at hundred
two away. byfeet This is conceded even the civildefendant’s
engineer. It could also be at moment atfound this that Lettre was
the pole eight twenty-sevenseventh hundred of theor feet west

whichcrossing places engineerthe fireman and then about sixteen
fifty-ninehundred fromfeet the scene theof accident. The fireman

testified that as soon as he he “instantly”saw Lettre shouted to
the engineer engineer upon“Soak it”! The said hehearing this
“instantly” applied the daybrakes and underthat conditions that

stophe could in eleven hundred feet timethe he heard thefrom
warning. onlyHe not to stop strikingfailed before the trailer but
went on forty beyondtwo hundred feet crossing.the

theUnder iscircumstances it the juryobvious could foundhave
the negligentdefendant because the fireman keepingwas not the

(seelookout which he claimed he Fraserwas v. Railway, 84 N. H.
112)107, 111, dutyand which it hiswas to do. They could also

have found that he did not seasonably engineerwarn the theor that
latter did not act with reasonable promptness stopto train. Ifthe
the jury allowed the fireman two to three from heseconds the time
saw Lettre to andreact shout to the engineer if theyand also sub-

forty-sixtracted feet, being the distance engineer’sfrom the and
fireman’s seats to the front of the engine, the train moving at an
agreed seventy-fiverate of perfeet second would still be some

ninetythirteen hundred feet to fourteen hundred sixty-five feet
crossing engineerfrom the when the heard the warning. This al-

lowance cannot be found unreasonable considering the fact that the
experienced fireman was on the lookout and had to nothing exceptdo
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H.speak engineer. 73,the v. N. 85.Railroad,to to See Jones 83
fromengineer stopThe said he in hundred feet the timecould eleven

he butjury theywas The did not have to believe this werewarned.
experienced operatorentitled take at word.to this his own

mainlyattempt escapeThe defendant’s to this conclusion rests
itplaintiffon its claim that the testified was five minutes after

the stuck the crash Thebefore occurred. defendant con­trailer
stepped ground immediatelytends that Lettre to the ransince and

up the plaintiff’s requestthe track at he must have traveled around
seven atwenty beyondhundred feet minute and hence been far

plaintiff engine.where he and the claimed he thewas when he saw
plaintiff’sThe says story postulates physicaldefendant the a im­

citing Brown v.possibility, Mailhot, plaintiff89 N. H. and the240,
is bound it under theby Leclair,of Harlow v. 82 N. H. 506.doctrine

plaintiffNeither of these contentions holds The notwater. is bound
(O’Briento in his estimate of time H.Company,exactness v. 95 N.

cited)79, principleand particularly applicablecases and this seems
at a moment of the jury reasonablycrisis when could believe from
their knowledge mightcommon that seconds seem like minutes.

There negligencefurther evidence of thewas defendant’s in its
failure regardingto inform and instruct the train crew conditions
at the crossing aincluding comparatively recent in traffic.increase
In October, 1947,the of Berlincity workingcommenced the Dresser
pit, using the crossing for its and shortlytrucks thereafter the State
further byincreased the traffic hauling gravelalso from the pit.
During approximately justweeks citytwo before the accident trucks
made eighty-four tripsround over crossing.the From the tracks
there clear pitwas a the engineerview of and the headmitted had
seen a bulldozer there about a week thebefore accident. He denied
as did the fireman seeing a steam although operatorshovel the shovel
testified had pass.he seen Many parentstrains children theirand
used the crossing daily in summer and personsat various times other
traveled it to reach campFather Lauziere’s and recreational fa-
cilities. detailingWithout further the evidence saysufficeth to that
the use of the crossing duringwas substantial and had increased
the year before the collision. ofEvidence these was admissiblefacts
(Smith v. Railroad, 246, 254; Golej87 N. H. 86Varjabedian,v.

246)N. H. 244, and the chargeabledefendant knowledgeis ofwith
them. Railroad,Carbone v. 12,89 N. H. 15. escapeIt cannot li-
ability because its employees ignoranceclaim of conditions. Smith

supra.v. ItRailroad, is findable that had the defendant acted on
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thethis care have so instructedknowledge ordinarywith it would
andtrain keener lookout would have been maintainedcrew that a

nothing byprevented The therefore takesthe accident. defendant
charge negli-exception jury causallyits to the that the could find it

gent failingin and instruct the trainto inform crew.
thatarguesThe it its burden provingdefendant has sustained of

plaintiff negligencethe of law.guilty contributory as a matter ofwas
straightplaintiffThe of claim is that the failed to makebasis this a

lowapproach crossing gotso that the left rear wheelsto the onto
Theground gravel road dideast of the and the trailer not clear.

plaintiff the thesays difficultythe was caused left rear ofby wheel
justa little it thedropping pássedtractor into mudhole as over

There that thegoing pitsecond or south rail. was evidence to the
plaintiff approached crossing cautiouslythe in the fifteenth or lowest

“justgear, crawling” perat about one miles hour histo two with
thishelper ground giving InwatchingLettre on the and directions.

negotiated hesuccessfully crossing.manner he the the backwayOn
following practically procedure. goingwas the same All wellwas

and of ofthere was a clearance several inches until the rear wheel
droppedthe tractor into the mudhole. There in effecttestimonywas

plaintiff slightthat the going returningdrove across both and aat
angle the unwieldy arrangement safelyin order for to overpass
the If made an in isjudgmentrails. he error on his return this

(MacKelvienot Rice, 467)92 andnecessarily 465,fatal v. N. H.
indicatingthe clearly questionfacts that he took some care the of

jury.for Hill 96contributory negligence Company,was the v.
H.N. 14.

Once histryingstuck he faced with a choice of towas unhook
mighttractor from the he says anywheretrailer which take from

half a do, leavingminute to ten or fifteen minutes the onto trailer
the might injuretrack feared a passengerswhere- he collision on

flaggingthe thetrain, by getor of train Lettre hewhile tried to
the Incrossing. choosingtrailer off the doto what he did it cannot

(MacKelvieconclusively guilty negligence.be said he of v.was
Rice, supra.)

The next thedefendant’s contention that doctrine lastof the
clear erroneously bychance to the jurywas submitted is refuted

' plaintiffthe It that the position dangerfacts. is findable was in a of
escape.from he could not Thewhich fireman admitted that soonas

as he Lettre hissaw with handkerchief above his head he knew
a collisiondangerthere of and thatwas theprobably truck was
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engineerstalled. The admitted as soon as the fireman shoutedthat
“Stop! truck”! he there theprobablyknew was a truck stalled at
crossing. These the inferences to befacts and reasonable drawn
from them warrant thefindingthe that defendant knew of the
plaintiff’s peril, he ithelpknew that could not himself and that
then, byshown, preventedas has been could thehave accident

care.ordinary Peppin Railroad, 145,v. 88 N. 151. The lastH.
(Mackclear properlychance was the 94jurysubmitted to v. Hoyt,

492), compelledN. H. plaintiffwho were find thenot to could have
seasonally moved either vehicle. appears chargeIt also the con-

in plaintains thewords all essential elements the doctrine andof
exceptionthe itto is overruled.

chargeThe claim that the was erroneous in the jurythat was
not thetold that burden was on plaintiff provethe to each element

requiresof the doctrine no extended consideration. The Court told
the jury several times that the plaintiff proveburden was on the to
all facts to support requireessential his To a ofclaim. as matter
law that the burden proof charged again againof be and as to each
element a caseof unnecessary exceptionseems and unwise theand
is overruled.

We turn exceptionsnow to the itsdefendant’s the denial ofto
requests 7,numbers 12 15. requestand The seventh in substance
was that engineer’s failingthere was no evidence of negligencethe in
to apply the the approached crossing.brakes as train the It has
already pointedbeen out that jury engineerthe could find the
traveled an warningunreasonable distance after the fireman’s

puttingbefore on the brakes. independentFurthermore there was
testimony that appliedthe were “justbrakes first after” the train
passed Jericho Brook fifteensome hundred thirty feet from the
scene of the accident and then “they againloosed and ran free.”
It could be found from this engineerthat the negligently waited

brakingbefore or else negligently released the hebrakes when
should kept them on.have The properlyinstruction was denied.
For the same reasons the Court rightly request,refused the twelfth
in effect that there was no evidence the train stoppedcould have been
in less distance than it was. requestThe fifteenth was that the
plaintiff dutywas under a to use reasonable care in the manner in
which he crossingdrove over the throughand that if he became stuck
failure to this thedo verdict must be for the ques-defendant. The

plaintiff’s negligencetion of the in waythe he handled equip-his
ment was covered by the Court hewhen stated the defendant’s claim
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thatplaintiff properly and addedthat the did not handle his vehicle
usplaintiff’s part recovery.fault on the bar his It seems towould

that rea-the instructions taken a correct and it isas whole were
the The defendant thereforesonably jurycertain understood them.

323,nothing by exception. State,takes its Davis 94 N. H. 321,v.
and cases cited.

grantingclaim erred infinallyWe come to the that the Court
plaintiff’sthe the the datemotion to add interest to verdict from

plaintiff requestedof the accident. The the Court to instruct the
jury theythat in the event of a verdict for him should add interest

dayfrom the of the accident to the date of their Theverdict.
did not charge plaintiffCourt do so and at the close theof said

presenceat the bench in' the of defendant’s counsel it“may also
appear that we have reserved to the Court inter­the matter of

” objectionest .... Defendant’s counsel offered no then but
arguesnow that the Court should have instructed the as thejury

plaintiff requested or else informed them that they need not con­
sider It clear plaintiffinterest. is that the did not waive his claim

(cf. Davenportto 194)interest v. theCompany, 92 N. H. and
silence of defendant’s counsel the matterwhen was broached to the
Court might bereasonably acquiescenceunderstood as pro­in the
cedure Insuggested. the absence of instructions it should not be
presumed jurythat the upontook it themselves to add interest.

request properThe exceptionwas and the upheld.cannot be Emery
v. Company, 89 N. H. 165, 170, 171.

appears disposeThis to of all defendant’s claims of merit and
the order is

Judgment on the verdict.

All concurred.


