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Grafton,
No. 4011.Apr. 3, 1951.

County of & a.Adm’r v. GraftonCushman,Charles

Morse, Hall & (MaylandMorse and Thomas L. Marble H. Morse,
Jr. orally), plaintiff.for the
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Solicitor,Jones,A.Phinney County& Bass and RobertSheehan,
(Mr. Phinney orally), for the defendants.

28, 29, thisReynolds Nashua,In 93 N. H.Johnston, C. J. v.
city notjurisdictionheld settled in that a wascourt that it was this

any negligence agents performingliable for of its or servants while
dispute prin­thegovernmental plaintiffa function. “The does not

ciple, corporationHampshire, municipalsettled in that aNew
negligenceengaged in not liablegovernmental anya function is for

principle aagents appliesits This same of toof or servants.” law
County,Dempstercounty. County,v. 88 N. H. 472 and O’Brien v.

pageH. former the courtopinion,80 N. 522. 473 of theOn
County,“The O’Brien v. 80 decisive522,stated: case of N. H. is

against plaintiff.the It held that counties are not for de­liable
in public governmentalfaults the exercise of functions without

statutory provision therefor.”
jailThe of including employmentmaintenance a the a turn-of

key governmental Dempsteris of County,course a function. v.
supra. However, plaintiff arguesthe that the engagedwascounty

enterprisein a goodcommercial because “it was to letbusiness
occupy dwelling]them and Mrs. it rather[Mr. Cushman] [the

to paythan salary large enough permitMr. Cushman a him toto
apartmenthire an Reynoldselsewhere.” As was stated in v.

Nashua, governmental“Asupra, 30, function losedoes not its
character by advantagesincidental indevelopedor economies the

“particular specificThere here nowork.” is and return” stated on
page opinion31 of the generally-last cited beto an indication of a

governmental enterprise.commercial rather than a occupationThe
by Mr. Cushman was incidental to his labor employmentand as
turnkey. “No relation of landlord and tenant existed between the
parties.” Durivage Tufts,v. 94 265,N. H. 267. Mrs. Cushman was

rightin the house in herthe of husband as employee of the defendant
county. She was not a licensee countyof the ofindependently the
employment of her husband. Accordingly any of her es-liability
tate on the oftheory such a need notlicense be Theconsidered.
occupation byof the house both husband and incidentalwife was
to the employment of the husband turnkey, partas which awas

governmentaltheof function of the jail.maintenance of the
It is claimed that since the wascounty generalinsured aunder

liability since thepolicy and the beingdefense of action is carried
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beby company, liabilityon the insurance a different of shouldrule
applied municipal corporations beenfrom that under which have

liabilityheld immune from for torts committed in the course of
governmental activities.

358,Fox Manchester, 355,This is not such a case as v. 88 N. H.
beingit in that thewhere was conceded court defense was conducted

by companyan insurance and that the the defendantliability of
applicable though’be decided under the “preciselystatute asshould

,the city private employer.”were a
DunlapNor is it a case as v. H. 352. ThereDunlap,such 84 N.

byit held that the ofimmunity employer parentwas an from suit
employee negligencehis minor for theson was due to latter’s dis-

ability to sue and not from lack of the ofduty partviolated on
the disability bringingformer. The for suit arose from the harm-

uponful disciplineeffect a suit would have Itfamilyand life.
carryingconsidered that the bywas of insurance the father would

prevent injurioussuch accordinglyresults of a and suchsuit a dis-
did notability exist in the case under consideration because he in

employers’ liabilityfact carried insurance.
In the instant case there is no disability plaintiffTheto sue.

fails because the defendant is not liable under the circumstances.
uponThis lack of liability publicis based policy has existedwhich

from time immemorial. Whether such policy is or iswise unwise
not for this court to decide. Any change in it should come from the
Legislature.

claimNo is made that countythe. defendant be heldshould
liable unless or beyond the extent that the defending pro-insurer

coverage.vides In Boisvert,Boisvert v. 94 N. H. it con-357, was
rightsthat the injured personof an grosssidered to recover for

innegligence operationthe of an againstautomobile the insurance
company upon provisionsmust rest the policy uponof the or a
statute. There is no statute that presentbenefits plaintiffthe in
any claim uponbased insurance.

policyThe intention of the is inshown provisions.certain These
are: pay“To on of thebehalf Insured all thesums which Insured

obligatedshall become pay byto imposedreason of the liability upon
byhim for damages, ;law . . . defend in his name anyand behalf
againstsuit allegingthe Insured such injury or destruction and seek-

ing damages thereof,on account even if such groundless,suit is false
fraudulent;or ...” The company further agreed bondto furnish a

anyto release attachment of county assets.
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provisionThere is policyno such as found in the involved inwas
Arnold v. Walton, insuring company205 Ga. 606. There the ex-

agreedpressly policy pleadin the immunitynot to as a defense the
granted to by onlycounties law and to make defenses assuch would
be made if private corporation.the insured awas The court did

specialhold provisions uponthat these conferred no benefits the
public and advantagecould be taken only byof the insured. What
this court would decide respect provisionswith the benefitto of such
need not be inconsidered their absence from the present policy.

far the liabilitySo as of the byinsurer is fixed the terms theof
policy, it by provisionsis the givendetermined Theabove. ordi-
nary meaning phrase imposedof the “liability upon him by law”

liabilityis by legal principlesdetermined independently of the
policy. partiesIf the the policyto had liabilityintended that such
be extended or modified as was done in the policy under considera-

Georgiation in the case, it would have been easy to have so
stated. Ordinarily, an indemnity policy is for purpose protec-the of

againsttion andliability not for the creation or increase liability.of
The policy is not to be construed meaningas liability affected theby

contract,insurance unless the latter specifies.so states and
questionThe of whether under the the moneycircumstances of

the county spentis wisely is not before us. Suits are defended even
groundlessif and attachment bonds must be furnished. County

commissioners unversed in the may justificationlaw find some for
purchasethe publicof liability indemnity policies.

It is said that the county and the insurer waived any immunity
theby execution and delivery of the policy. However, the doctrines

of waiver and estoppel cannot be used bringto within the coverage
of the policy risks not included within its terms. “It has been
broadly stated that the doctrines of waiver and estoppel cannot be
used to coverageextend the of an insurance policy pri-or create a
mary liability, maybut only rightsaffect reserved therein. While
an mayinsurer be estopped, by its conduct or knowledge byits or
statute, from insisting on a forfeiture of policy,a under no conditions
can the coverage or restrictions on coverage bo byextended waiver

estoppel.”or 16 Appleman, Insurance Law and Practice 629.

Judgment thefor defendants.

Kenison Duncan,and JJ., concurred in the result: the others
concurred.


