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forty-five up September 15, pay-months to also testified1947” that
“accordingments were received agreement,”to the terms of the

plaintiffand the other theytestified that regularly received,were
plaintiffsthe uponare not entitled to recover the more favorable

theory that the payments commenced in January, 1943, but were
not regularly aggregatedreceived and hence only forty-five in

O’Malleynumber. v. 86McGillan, 186,N. H. 188.Cf.

Judgment plaintiffsthe $784-50.for for

All concurred.
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(Mr.Sleeper Wayne MullaveyWilliam H. Mullaveyand J.
plaintiff.orally), for the

(Mr.Devine & Millimet fororally),Millimet the defendant.

C. J. TheJohnston, liabilityissue of was properly left to the
jury. plaintiffThe testified that he droveas the incline ondown
Main1 topStreet he see thecould of the roof of trailer on Depotthe

stopStreet and that the stop sign. Legeretruck did not at the v.
Buinicky, 73;93 71, Weeks,N. H. Beaule 457,v. 95 N. H. 453, 458.
Furthermore there evidencewas that the truck driver did not see

plaintiff’sthe car until he withinwas two or feetthree of where he
stopped. He testified that he went within westerlysix feet of the
side of Main stopStreet. It be that stopcould found thea at
sign an stopor earlier in the intersection would have enabled the
plaintiff passto around the front end of the truck.

plaintiffThe testified that the reason he did not act for his own
safety sooner hewas because assumed that the truck goingwas to
stop stopthe sign. pavementat The wet mayas well as the incline
have contributed inability stopto his to in time. An judg­error of
ment parton his not negligence.was conclusive of Roy Levy,v.

H. plaintiff97 N. 36. The ofcredibility the and his due care were
questions properly left to the jury as well as the issue of the fault
of the defendant.

exceptedThe defendant to the anysubmission of issue of future
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plaintiff testifiedresult accident. Thepain disabilityor as a of the
partthe lowerat the the trial he still had trouble withthat time of

trips. His medicallongif he in a car onback, especiallyof the rode
part back, “thethe lower of theexpert that, respecttestified with to

coccyx.”the The Court with-primary thing,the notbackache is
expertTheinjured coccyx.jury anyfrom the issue andrew of

sprainedlogical explanation is that he thefurther testified: “The
think hisrecurrence”; also, “Itheymuscles and are vulnerable to

to It cannot beto be vulnerable strain.”always goingback is more
greater susceptibility to muscularas a matter of law that thissaid

appearnot in the future.partin of the back willstrain the lower
ittrial,” necessaryof is to considerNor, in of the order “newview

compensation painfor future discomfortcould be awarded andwhat
injuries thepersonal and verdictin addition the other whetherto

respect also, credibility of theWith to this issue thewas excessive.
jury.his for theplaintiff and that of doctor was

jury damagesThe to the as issues of the medi-Court.submitted
probable earnings probableof losshospital bills,cal and all loss and

plaintiffThe that heplaintiff’suse of the automobile. testifiedof
finallya result of the accident. shown$1,300lost some as This was

mean; property damage automobile, $79to to the medical$400
expenses, $95.84 to later employer] $800travel Bond and loss[a
of commissions.

charged be forjury recoveryThe that there could no thewere
exceptiondamage to the and no to beenautomobile this has trans-

prop-for X-rays$79ferred. The item of medical services and was
erly submitted.

plaintiff op-The have him to$72admitted that it would cost
erate his thecar for same travel for which he has submitted an

damageitem of in the amount for travel. The$95.84of train loss
plaintiff’s accordinglyuse of car onlyof the was the difference be-

givethe figures. It was error to refuse to defendant’s re-thetween
quest No. this effect.6 to

The beremaining $800item of was said to for loss of'commissions
earnings. plaintiffor The on directtestified examination that he

$1,300 wages workingin forlost around or commissions while the
BottlingDry Company.Canada However claim wasthis aban-

appearedas it that he working companydoned lost no time for this
except two that he a monthweeks took within after the accident

pleasure trip by Akron,a Concerningfor automobile to Ohio. the
$1,300 plaintiff figurethe said: “Ifigure, Jury.can’t it for the I
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theFinally,much later incan’t recall the incidentals were.”how
ofplaintiff again figuretrial the stand and said that thetook the

whilerepresented from a side line that he sold$800 commissions
systeminter-communicationworking Dry.for Canada This was an

spare plaintiff employleft the of Canadaduringsold his time. The
Dry September 18, 1948, a little over two months after the accident
due theto no reason connected with accident.

been$800This item of should have withdrawn from the con-
workingjury. plaintiffsideration of the The was not disabled for

damages itemas a result of the accident. The measure of for this
of but the use Thewas not the loss loss of of his car.commissions
earningsissue of jury.loss of should not have been left to the

requestDefendant’s No. 9 have been granted. plain-should The
tiff’s doctor testified that trouble the notany with back would

makinginterfere hiswith a livelihood.
plaintiff’sLoss of use of the automobile for purposesbusiness

was properly jury. Copadissubmitted to the v. H.Haymond, 94 N.
103, damages106. To determine the for this, necessaryit would be
to decide what was a makingreasonable time for repairsthe to
the car and valuethe of the 25 C.use. J. S. 835. The lost value of
a reasonable use for purposesbusiness bewould the othercost of
reasonable transportationsubstitute ofmeans in excess of thewhat
expense operation plaintiff’sof the of the own car would have been.

It purposewould now serve no useful to itdetermine whether
errorwas for the Trial Court in its permitdiscretion to modifica-

pre-trialtion of the order that plaintiffso the might per-allege
Superiormanent injury. (b).Court Rule 48 Numerous other ex-

ceptions bywere taken the defendant that bear on the question of a
new trial. Since the may presentissues raised not be at another

theytrial of the case are not now Atconsidered. that plain-time
tiff’s attorney permittedshould not be to leading questionsuse un-

theyless come within recognizedone of the exceptions ruleto the
in Little,stated Steer v. 44 H. 613.N.

New trial.

All concurred.


