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Cheshire,
No. 4032.May 1, 1951.

Perley Kennedy a.K. Dillon &v. JohnN.

Bradley orally), plaintiff.and forHomer s. brief the(by

and for the(by orally),Arthur Olson brief intervenors.

plaintiff’sJ. The date the wasJohnston, C. of attachment
theJuly 28, February 1, 1949, gave1949. On Dillon to Hakala

following writing respect towith certain sawed lumber then stuck
plaintiff:the theon land of

“Feb 1st 1949
Jaffrey,I K. Dillon ofJohn E. N. H.

H.Marlboro,to John Hakala N.Sold of
spruce52,900' pine,of and Hemlock

Edge 1250'Sq. dry plusand 3800' of oak
Pine. inEdgeR. Paid full.of 1%

Signed
K. Dillon.”John
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purposeThe to raisewritingof the was to enable Hakala suf-
ficient money pay outstandingto himself debts ofand also other

operateDillon. After this claimed transfer Dillon continued to
his possessionsawmill for a There ofmonth or two. was no transfer
of the lumber to Hakala.

February 7, $2,600On the on noteHakala borrowed sum of a
signed by himself Beauregard. gaveand the intervenor He to the
latter mortgagea on the lumber described in the billso-called of

Beauregardsale and other to li-property, secure because of his
ability. proceedsThe of the note morepaywere used to than
$1,000 due logs Dillon, previousHakala for sold to a note on which
Hakala been suretyhad a for certain defaultedDillon, outstanding

given by nearlychecks Dillon and another debt of the latter for
$400.

plaintiffThe Court thefound that had no notice of the transfer
February 1, 1949,of either at the time of the transfer hewhen was

a creditor or at the time of his attachment. The written instrument
was not recorded. If it becould considered to be in the nature of

mortgage accordingly prevaila it could not over the attachment.
partiesThe Februaryto the transfer first complyof did not with

requirementsthe the in L., 262,of Sales Bulk Act. R. c. s. 43.
attemptedThe Court found that: “The transfer from Dillon to

February 1st,Hakala on 1949 was not a sale of the lumber in the
exceptionusual course of business.” No finding.was taken thisto

properlyIt was made from the evidence.
argues subrogationHakala that he is entitled arisingto to liens

by virtue of L., 264, 14, persons wagesR. c. s. for oflabor whose
paid.he (sectionBut such liens continue only ninety daysfor

19), and have requirednever been secured byas section 20.
The adjudicatingCourt was correct in that any interest of the

subject plaintiff’sintervenor Hakala was to the lien. In accordance
thewith Sales in Bulk Act the transfer from Dillon to Hakala was

in L.,law “fraudulent and void.” R. c. 262, s. 43.
However it has been established that the word “void” in the

statute means only“voidable” at the instance of creditors of the
McGreenery Murphy,vendor. v. 338, 340;76 N. H. Markarian v.

N. H. 2. AnWhitmarsh, 1, purchaser78 innocent mayfor value
acquire gooda title from a vendee subjectwho is provisionsto the
of the inSales Bulk Act. In Markarian v. Whitmarsh, supra, it was

mortgageeheld that a who did not know of a sale in bulk to his
mortgagor and chargeablewho was not knowledgewith of factsany
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put uponwhich would have him inquiry validity,as to its ac-
quired a lien againstvalid the creditor of the vendor.

BeauregardThe title of under mortgage byhis is not affected the
rights provided Beauregardof creditors of the Dillonvendor was

purchaseran innocent for value from the vendee Hakala. The
signature Beauregard $2,600of on the note was valuable considera-

for the mortgage to secure him. There findingtion has been no as
acquired rightsto whether he in goodhis faith. There should be

a new trial for the ofdetermination this fact. If theat the time of
receipt of his mortgage he knew that the sale to DillonbyHakala
did complynot the in Bulk putwith Sales Act or inquirywas on
as to its validity, mortgagethen this is subordinate to the plain-
tiff’s lien.

course,Of if the $2,600balance of the paid Hakala,note is by
Beauregard, the accommodation maker, has no interest beto con-

by plaintiff.sidered the This note is the primary obligation of
paymentHakala and duty.of it is his

trial.New

All concurred.

Hillsborough,
No. 3941.5,June 1951.

Alice Dubois Eddiev. J. Pouliot d. b. a. Eddie’s Lunch.


