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runconstruction, planned it,it and asGarage”named “Jack’s to
wasDubuque “didn’t to be in the Evidenceanyway.”want business

objectionintroduced itwithout that told a whileO’Connor witness
being Dubuque nothing garagewas “Mr.built, has to do with theit,

belongs appears mortgages pro-to me.” also theIt that contained
heating plant compressorvisions that the installedand which were

subjectgaragein the any priorwere to liens in the Underseller.
these only findingcircumstances the Court was not warranted in an
implied agreement that building propertythe remain O’Connor’s
(36 922)C. J. S. 921, maybut it be said anfairly that such under-
standing was “almost necessarily implied.” See Dame,Dame v. 38

429,N. H. Again,433. the Court could herereasonably find that
equitablethe rights of extinguishedO’Connor were not the mereby

fact that the garage Dubuque’swas uponbuilt on land, and this
finding rule lienthat the these rights.attached to Marston v.Cf.
Stickney, 60 N. H. 112. In event, buildingeither the lien on the
was exceptionsvalid and the of the defendant O’Connor and the
intervenor Dubuque relative must bethereto Thereoverruled. be-
ing no merit,others of the order is

Judgment on verdict.the

All concurred.

Rockingham,
4042.No.5,June 1951.

State v. Robert W. Derrickson.

State v. William Poulos.
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General, Davis,Gordon M. Law As­Tiffany, Attorney Glenn
(Mr.sistant, City TiffanyArthur J. and Mr.Reinhart,and Solicitor

orally),Reinhart for the State.

(ofHayden Covington York) Henry (Mr.C. FullerNew and M.
Covington orally), the defendants.for

J.Kenison, RightsThe Bill of of the ofConstitution New
Hampshire guarantee everydoes not to every individual or to
group of individuals absolute into aliberty. “When men enter

society, upstate of they rightssurrender some theirof natural to
that insociety, protection others;order to ensure the and,of with-

suchput an equivalent, the Partsurrender is void.” N. H. Const.
First, rightsArt. 3rd. The speechof freedom assembly, andof
worship high place guaranteedare accorded ina and specificallyare
by the HampshireNew implementingConstitution and statutes it.
While these subjectedfreedoms cannot be prohibited, they bemay
to reasonable and nondiscriminatory regulation in order that the

rightsconstitutional may protectedof others be equally in the
interest publicof order and convenience.

The questionordinance indrawn in case fromcopiedthis is the
statute which was 137,construed as valid v. Cox,in State 91 N. H.
and byaffirmed a inunanimous court Cox Hampshire,v. New 312
U. S. placed (R.569. The construction on the instatute that case
L., 4)c. 174, 2,ss. is the givenconstruction that must be to sections
22 and 24 theof ordinance. “The discretion thus in thevested
authority [city is limited in its exercise thebycouncil] bounds

reason,of in ofuniformity method of upontreatment the facts of
each fromapplication, improperfree inappropriateor considera-

and fromtions unfair Adiscrimination. systematic, consistent and
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publicofthe conveniencereference totreatment, withjust order of
licensing au-Thestatutory mandate.is thehighways,of theuse

thewhichin excess of thatpowerdelegationno ofthority has
tolegislature attemptedthepower has andgranting thelegislature

143.Cox, supra,State v.possess.”power it did notdelegate no
inbrieflycaseapplicability of thisthedefendants dismissThe

here be-distinguishablecase is“The Coxfollowingthe manner:
withattempted complytohaverespondentscase thecause in this

expenses.”necessary fee andpayto theand offeredthe ordinance
differenceconstitutionalcriticalanythat it makesIt is doubtful

was no com-statute that thereordinance orvalidityto the of anas
How-compliance in the other.attemptedinpliance one case or
moreanythis contention withpause to examineever, do notwe
havethe defendantsin its behalf sincethan advanceddetail was

recent of Niemotkoon the caseplace their chief reliancechosen to
be hereinafter discussed.325, willMaryland, 71 S. Ct. whichv.

public commons, publicparks,the number ofWe do not know
al-city Portsmouth,grounds in the ofsquares publicand other

isParkknowledge that Goodwinpublicthough it is a matter of
(Sherburne H.Portsmouth,v. 72 N.cityonlythe one in thenot

that539) nothingThere is to indicatepark.it a smalland that is
sincemeetings purposesor sectarianreligiousit has been used for
cen-more than a halfby citytheto and dedicatedit was donated

(1887) 12; AnnualReports pageCityPortsmouthtury ago. See
(1888) page 13; Gurney, PortsmouthReport City of Portsmouth

(1902) argued thatpage 64. It cannot bePicturesqueandHistoric
against sincerecent discrimination Jehovah’s witnessesthis is a

con-religious meetingsand sectarian isparkthe denial of the for
Jew,thepolicy which treatssystematicsistent with a definite and

Catholic, the Protestant and the Jehovah’s witness alike.the
parksto use one of its smallcityIf the of Portsmouth wishes

religiousprohibit use for andpublic purposes and to itsfor other
rightsmeetings nondiscriminatory way,in constitutionalsectarian a

assembly foradequate places ofabridged if there are stillare not
theopen meetings.church Ifpublichold airthose who wish to

given ameeting public property is to beright to hold a church on
rightthat thatpreferred necessarilyit does not followposition,

grouppark anyat time that a certaineverycan be exercised in
sanctuarypeople peaceseek andprivilegeto do so. The of todesires

privilege notpublic the to be let alone and theprivilegein a park,
religious on aresubject aggression Sundaybe oral of a natureto to
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abridgeto ortheyentitled to consideration. If are allowedsome
speech, assembly andunreasonably impair the of freefreedoms

worship privileges providedIf areare unconstitutional. suchthey
free-way that thesystematic nondiscriminatoryfor in a and so

adequately exer-worshipand can bespeech, assemblydoms of
their enforcement.within a the Constitution is no tocitycised bar

thepresentIn the case we have an ordinance which defendants
hason The ordinance beenhave conceded to be valid its face.

Supreme of the Unitedconstrued this court and the Courtby
abridgementwayin a that no or unfairdiscriminatoryStates such

possible. case like Niemotko therereasonablyis This is not wherea
Innonstatutory policy.was an indefinite and Nie-amorphous,

wayaapplicants questioned by citymotko the were the council in
clearly prejudice,which indicated bias and the consideration of

in Inpresentimmaterial matters. Those factors are not this case.
religiouscity previously permitted gatheringsNiemotko the had by

Ingroups which is not the it evidentcase here. Niemotko was
there was previous licensing systema restraint under an indefinite

regulated public parks accordingwhich in effect usethe of to the
applicant speech.nature of the and the of suchcontent his No at-

presenttempt is in this case.
persistent perplexing makingThe and problem of a reasonable

and nondiscriminatory rightsaccommodation when fundamental
collide cannot be insolved a vacuum. The situation isfactual

importanttherefore inextremely every case.
The presentsrecord before us an ordinance valid on its face and

anywithout evidence of discrimination in the manner in which it is
and applied.construed The argu-defendants assumed inhave their

questionment that the religiousbefore this court is whether meet-
ings prohibitedcan be public parks.in The issue which this case
presents is the citywhether of prohibit religiousPortsmouth can

churchand inmeetings Park on SundaysGoodwin licensingunder a
system religious groupswhich treats all in the same manner. Whether

prohibita couldcity religious meetings in of parksall its is doubt-a
questionful which need notwe decide in this case. What we do

decide is that a city may take one of parksits small and devote
publicit to and nonreligious purposes systemunder a which is

administered fairly and without bias or discrimination.
question presentedNo is in this case as to the thevalidity of

chargedfee for parkthe use of the in certain fee,cases. The
usuallywhich is nominal and frequently nonexistent, in no event
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requested meeting.policing thethe reasonable costs ofcan exceed
thought thecitythe councilthat some members ofThe fact
Parkmeetingfor church in wouldgranting a license a Goodwinof

Although waschangenot the result. ita doescreate disturbance
(Kunzdenying the licenseforan and insufficient reasonerroneous

it the rule in this state312), longCt. has beenYork,v. 71 S.New
thedoes not invalidatewrong for a correct decisionthat a reason

mu-denyingfor the license was theThe main reasondecision.
nonreligious publicrestrictingof Park tonicipal policy Goodwin

case athe circumstances of this waspurposes and under factual
336,Mass. 341.Gilfedder,See Commonwealth v. 321proper one.

(Wis.) 45v. N. W.placed Carter,is also on MilwaukeeReliance
in(2d) prohibiting religious publicservices90, an ordinancewhere

pointnotThat case is in sinceparks held unconstitutional.was
speechregulate prohibit public parksto inpurportedit “not to but

subjects.” Id., junctureAtreligious 93. thispoliticalon as well as
the ordinanceimportant sustainingit to that in Portsmouthis state

43,167 U. whichplaced Massachusetts,reliance is on Davis v. S.no
thebyerodéd force of time andis believed to have been so

binding precedent.as arecent decisions as to be valueless
judicial inof the climate whichFinally mention should be made

applied.and In theiris to be construedthe Portsmouth ordinance
their civil Jehovah’s witnessesrights,consistent effort to vindicate

at under cir­protection here times when andhave been accorded
notrights protectedin these were elsewhere.cumstances which
Massachusetts,Prince 321 U. S.Lefebvre, 382;91 N. H. v.State v.

not been158; they92 N. H. 178. While haveRichardson,State v.
(State Chaplin­speech pointto the of abuse v.pushallowed to free

568),310; Chaplinsky Hampshire,v. New 315 U. S.sky, 91 H.N.
discretion, arbitrary discriminatory practicelimitless action and on

municipal againsthave never beenpartthe of officers allowed
casenothingis in the record in thisJehovah’s witnesses. There

guilty palpableto raise inference that Portsmouth is of evasionan
contraryrights any guiseunder On theof the defendants’ whatever.

parktocity respect honest,one small anthe has enforced with
licensing operatesnondiscriminatory systemand whichreasonable

fairly on all.

discharged.Case

All concurred.


