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defendants.Thompson for theMalcolm H.

pro-defendants failed toundisputed that theBlandin, J. It is
property andbuy plaintiff’sthefinancially able toduce a customer

nothat there can beis settledunder these conditions our law well
Thecases82,95 N. H. andChase,Philbrick v. cited.recovery.

agreements349,H.Estabrook,in Parker 68 N. wheredecision v.
for the defendants’authorityhere is notexisted similar to those

com-agreedto recover hisThere the broker was allowedposition.
damagesliquidatedof under apayment$100 $200mission of from a

sugges-“There nosaycareful to isHowever, the court wasclause.
pecu-purchaser, Marston, was notpresentin the case that thetion

according his contract.and able to answer toniarily responsible
purchaser a contractacceptsthe the and enters intoWhen vendor

insolvency purchaser presumedof the is to be thehim, thewith
In the there is evidenceproof.” Id., 350. case before usabsence of

rebutting any pre-reasonably flatlycould believewhich the Court
agreementsumption buyers’ solvency. partiesof the The of the and

practical construction of it warrants the conclusion that thetheir
upon performance pur-thepayable onlyto be ofcommission was

undertaking. compel findingFurthermore the facts no ofchaser’s
estoppel in favor of the McCracken v.any or defendants.waiver

H.Company, 474, cited; BarclayInsurance 94 N. and cases v. Dub-
87,lin H. 90. It the order isClub,Lake 89 N. follows

Jiodgment on verdict.the

All concurred.

Carroll, No.
40­ 51.July 2, 1951.

Benzing & a.C.& a. v. ConstanceLeavittFrank O.
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(Mr.Cooper, CooperHall & CooperBurt B. for theorally),
plaintiffs.

(by orally),Preston B. Smart brief and for the defendants.

Duncan, appealJ. In Eastman 62 anBarnes, 631,v. N. H. 630,
a accepting reportdecree a a committee partition,from of of it

stated that to reversal of a decreejustifywas such “it is not sufficient
allegeto that the erred in findingcommittee their of facts so that



120

unsuitable orunequal unjust,or orbythe made them isdivision
Doughty v.charged.equivalent must beinconvenient: fraud or its

being regular,Their368, proceedings,369.Little, 365,61 N. H.
passion, prejudice,by‘wereinfluencedtheycannot be set aside unless

plain mistake.’unwittingly fell into acorruption,or orpartiality,
N. H. 219.”71; Buckingham,v. 59Bailey,Fuller v. 58 N. H. Free

notdefendants doesproof bymade theThe nature of the offer of
upon the defendants’passinginappear so that we are restricted

questionthe of whether theexception a determination offirst to
could be used to setruling “onlythat fraudTrial Court erred in

allegationsreport.” appliedAs to the firstthe commissioners’aside
allegationruling correct. Themotion the wasof the defendants’
equalfair and di­the committee did not make amerelywas that

findingthe theuponfact which ofquestionThis a ofvision. was
108; Eastman v.Merrill v. Durr­ 67 N. H.ell,committee was final.

obligationunder no to makesupra. The Trial Court wasBarnes,
allegationthisindependent of the facts because ofan determination

the tocalculated to show division beor because of evidencealone
Doughty v. 61 N. H. 365.unequal. Little,andunfair

support allegationthe secondthe evidence tended toIf, however,
mistaken inthat the committee wasmotion,the and to showof

partitioned “great prejudicedeciding that the lands could be without
(R. con­25), theybecause failed toinconvenience,” L., 410,c. s.or

greater than thesubstantiallyvalue the wassider that the of whole
thehave been error to excludeparts,value its it wouldaggregate of

right to a of thethe the defendants’ saleevidence. Under statute
that it can­part contingent upon finding byin a the courtestate is

uponmadegreat prejudice or inconveniencenot be divided without
that the estate is of such a nature. R.reportthe of the committee

proper partition“A instead of410, 25, supra. sale,s. case forL., c.
kind,in bepresented property,the if divided wouldkind,in is where

substantiallyamount less than it wouldaggregatein the anworth
In Blanchard v.197,68 C. J. S. s. 127e.as a whole.”be worth

“mak­petition partitionfor under a statute370, 373, aCross, 97 Vt.
plaintiff’s rightof the to a di­inconvenience’ the test”ing ‘great

test,the asquestion,“To determine thisvision, the court said:
(N. Y.) 541, is theClason, Paige6 whether... in Clason v.stated

by per­held differentpartsthe whenvalue of severalaggregate
thematerially less than whole value ofseveraltyin will besons

person.”byif onepropertythe owned
motiondefendants’ was deniedcan be determined theSo far as
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error;as a matter allegeof law because it did not fraud. This was
but proof supportsince the nature the in of the motionof offered

appear, positiondoes in prejudicialnot we are no to hold the error
groundon the that evidence relief.was offered which would warrant

exception,The defendants’ second theto denial of their motion
to approving report questionset aside the order the presents no not
already exceptionsconsidered. The defendants’ bemust overruled.
If denial of proofthe defendants’ offer of was erroneous for reasons

indicated, justiceherein requiresso that that there should a re-be
hearing, the Superiordefendants should to theapply Court for
appropriate relief. v. Smalley,Delisle 96 N. H. 58.Cf.

Exceptions overruled nisi.

All concurred.

Strafford,
No. 4062.July 2, 1951.
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