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befindings shouldthelaw,ofmatterquired the act as aunder
stand.maythe decreeindicate,to andamended so

discharged.Case

All concurred.

Hillsborough,
4055.No.July 9, 1951.

Alfred G. Stevens.& a. v.A. StevensCaroline
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(Mr.McLane, Davis, orally),Carleton & for theCarletonGraf
plaintiffs.

(Mr.&Devine Millimet Millimet for the defendant.orally),

Kenison, J. The transactions to andrelating plumbingthe
heating culminating incorporationbusiness at Laconia in the of the
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plaintiffthePlumbing Company, Inc., withHeating &Northern
inequal creatednumber of sharesowningthe defendant anand

purchaseoriginalin form. thepartnership corporatea Sinceeffect
herplaintiff suggestion“at ofthe thebythe business madeof was

defendant,” the lat-the of thecontraryJudson to adviceson and
theuponcharged exercising undue influenceter cannot be with

Subsequent relating to thein transactionsplaintiff respect to it.
and under-fair,have been found to be reasonableLaconia business

findings supported by the evidence.by plaintiff.the These arestood
dismissing petition respectinplaintiff’scourt theThe decree of the

unless, as themust therefore be affirmedto the Laconia business
legallynot transfer a one-half in-plaintiffs argue, Caroline could

argu-The toto the defendant in that business. answer thisterest
the H. and codicil.of John Stevens willment involves a construction

disposalin the“The of its oflanguage the will codicil][and
Holmes v.residuary readilyis not construed.”testator’s estate

phrase accountability”TheMackie, 287,86 H. “withoutN. 289.
(Geisseprecise meaning. Franklin, 83),Conn. al-no v. 56has

somethinggiventhough plaintiffit is clear indication that the wasa
though maythan a mere life estate even it have been less thanmore

emphasis placednotHowever,absolute fee. undue should bean
phrase the if itnecessarilythis codicil to the affectson since will it

power plaintiff toBynot control it. the codicil the of thedoes
Theaway.a different distribution to the children is takenmake
thedefendant both as executor and in control ofis substituted

will, plaintiffunder the the hadformerlybusiness where as wide
respectof to business. it is difficultpowers discretion with the While

provisionsa of theto make consistent construction all of will and
Theprimary objectivescodicil certain can be deduced from them.

objective provision duringthe.is for her lifetime. Thefirst wife
objective equalis that the children should have an rever-second

either thesionary interest in Manchester business or the stock
objectiveit The thirdrepresents. was that the businesswhich

duringthe family plaintiff.remain in the life of the Wilkinsshould
H. 17,95 N. 18.Miltimore,v.

purchasedplaintiffthe the Laconia using partWhen business
the theestate,of the assets of business was still within the control

thisfamily mightthe and was a use which the testator well haveof
time plaintiffhad in mind at the the will was drawn. Since the had
portionpower purchase,the a of the forto use assets such it follows
had authority partnershipenter into fairthat she likewise to a
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agreement pastin for futurethe defendant return and serviceswith
La­management. controllingThe that the interest of theof fact

plaintiffconia is the the defendantequally bybusiness owned and
the will childrenobjective givesdoes not violate of the which the

equal reversionary in the Manchester business. theinterest Since
plaintiff’s legal subsequentof the her theuse estate was division of
fruits of use in thethis the form of Laconia business is likewise
legal. A bequest property bequestof the of is moreuse a of than

(Ruel 242)the income Hardy, 240, mayv. 90 N. H. includewhich
power portion principalthe to invade a of the enjoymentin the of

94the use. v. N. H.Olson, 278.Belford
In yearsthe thefifteen since testator’s hasdeath, the defendant

duty plaintiffa thefiduciary toward which he has never denied.
1948,Prior the dutyto not violated. thewas Thereafter violation

corporationlimited the accordingis to Stevens theto the decree of
Superior findingCourt. There is no false representations,of inten-

ortional deceit actual butfraud a failure to and in-fully frankly
plaintiffform the incorporationsof the effect of the of the Man-

chester in plaintiffbusiness The1948. was over ofseventy years
age knowledgeand had a corporate“limited of finance and struc-
ture” and it is not an foralways easy fiduciaryfeat a to adequately
perform his duties in such cases. Furthermore the transactions

led up incorporationthat to the were handled a law firmby that
had acted for the long periodestate for a of time and did not act

agent plaintiffas the of either the or the defendant individually.
In effect the charged (Cot­defendant is with constructive fraud

224)Stevens,ton v. 79 N. H. ambiguouswhich is a rather device
preventingfor the unjust person expenseenrichment of one at the of

thoughanother even no intentional wrongdoing may be involved.
As a result the incorporationof of the Manchester business the de­
fendant thebecame individuallyowner of all the stock and the
plaintiff anwas unsecured creditor the corporation. Althoughof

positionthe of the defendant was a difficult thereone, is evidence
supportto the findings plaintiffbelow that the never havewould

entered into the transaction if she Construinghad it.understood
findingsthe most favorably prevailingto the parties, they cannot

appealbe set aside on in this case.
findings supportedSince the are by the itevidence follows that

allowinga decree proper. Pageis Beltingrescission Prince,Co. v.
N. H.77 309. This brings us to questionthe the ofwhether terms

justicethe decree do and equity partiesto the litigation.in the
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decreegrantingIn rescission theN. H. 105.Stevens,Cotton v. 82
“upononlyreliefentitled to suchplaintiffthat the wasrecognized

circumstances.”ought do under all theequitably she todoing what
noinequity required the defendant “be leftIt determined thatwas
tooccupied if he had continuedthan he would havepositionworse
8,partnership agreement Julyofoperate the business under the

1943.”
maythe in its discre-fiduciary dutya courtWhen one breaches

compensation allowcompensation,all allow a reduced ordenytion
“In thecompensation. Bogert, Trustees,full 4 Trusts & s. 979.

the con-followingof the court’s discretion factors areexercise
(2)(1) not;in faithgoodthe trustee acted orsidered: whether

negligentbreach trust was intentional or withoutwhether the of or
(3) managementthefault; the breach of trust related towhether

part property;a theonlyof the trust or related to of trustwhole
(4) breach trust loss andanywhether or not the of occasioned

good thebyit has madewhether if there has been a loss been
(5) thetrustee; the of towhether trustee’s services were va/lue

Trusts, c. It notedRestatement, 243,trust.” s. comment bewill
in most ofpositionthat the defendant favorable understands a

these factors.
chargedOne is as a constructive trustee the basis of con­who on

penalized awarding compensationfraud to be instructive is not
no theparticularly beneficiarywhere there is final loss to the and

2 TheseTrusts,of trust was not s.Scott,breach intentional. 243.
appliedhave been trusteeprinciples to an executor as well as a

(McInnes 338) appli­94Goldthwaite, 331, theyv. H. and areN.
the defendant in this The more thancable to case. defendant has
the net of the time hedoubled worth business since the assumed

re­management grantingThe thereforesole of it. of rescission will
plaintiffsult in no loss to the the the shouldbut terms of rescission

compen­management maythat the efficientbe such defendant’s be
fullyequitable presentin an The decree notsated for manner. does

accomplish this.
theclearlyThe has found and the evidence indicates thatcourt

litigation responsible the of theonly party to this that is for value
The in-corporation goingas a concern is the defendant.Stevens

profits incorporationnet the itsparticularlycreased of business since
productivethe of theyearsare the culmination of more defendant’s

compensation partnership agreementlife. To the ofbase his on
to the ofadequate equitable1943 not or as a condition orderis
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corporationrescission of the byStevens made the court nowhen
damage plaintiff.will Company,result to the TrustSee Record v.
89 N. H. 1. only protectThe decree should not the interests of the
plaintiff, equaland the reversionary interests of childrenher but

do equity objectivesalso to the defendant. All of these of the will
and codicil approximatedcan be by amending providethe decree to
that, yearsfor the fiscal ending 1951,in March 1949,of 1950 and
the defendant shall be profitsentitled to the net of corpora-Stevens
tion less such hesums as received from business, includingthe his

duringsalary, those years paidand also less the sums or allocated
plaintiffto the during years.said may perfectThis not be a solu-

tion of a matter which defies certain determination after three
years litigation.of However preferableit is negativeto the and
sure doing injusticemethod of by sustaining inadequatean award
on the theory we cannot tell exactly muchhow to award.

Decree asaffirmed modified.

All concurred.
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