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(Mr.Godfrey orally),Hollis & Jones forSulloway, Piper, Jones,
the plaintiffs.

(Mr.Varney Lorimer orally),& Fuller and H. Thornton Lorimer
for the defendant.

jurisdictionDuncan, J. The is settled in that “anlaw well this
objection to party, by generalservice or notice is waived when a
appearance otherwise, any question, exceptor submits other the
sufficiency notice,of service to the court tribunal.”or or other

157,Stark, 223, 225;Roberts v. 47 N. H. Dolber v. 81 N. H.Young,
159, also, Marylandand cases cited. 88Martin,See Cas. Co. v.

346;H. Morse, regardedN. Nelson v. 91 N. H. 177. It is as an
principle like“elementary waiver, any question fact,that is toof

uponbe determined all the evidence and thebyis not concluded
declaration of the Dolber v. Itparty.” Young, supra, 159. is the

court,”in thepraying“character of his acts consideration of the
makes,and not the form of the statements the defendantwhich

the effect of The questionwhich determines his conduct. is whether
jurisdictionhe in fact himself to thehas submitted of the tribunal.

H.Kingsbury, 304,v. 84 N. 308.Worthen
presented case,The issue in is whether matterthis as a of law
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jurisdictional objec-the be to itsdefendant must held have waived
thetion, implied finding bythe the Trial Court thator whether

uponobjection maynot be the evidence. Thewas waived sustained
appear uponleave to to werespeciallymotions for and amend heard

alone;the record no other evidence introduced.was
solelyThe of the is to be determinedeffect defendant’s action not

allegationswith reference to isolated contained in its butpleadings,
originalto torespectwith its action as a whole. While the motion

judgment “any plain-vacate contained a denial monies due theof
allegationtiff” and the defendant toan that “intends defend said

soughtaction,” it no the thedetermination of merits of action and
no injudgment the Unlike indefendant’s favor. the defendant

Young,Dolber the thev. did not undertake “atsupra, academy
judgmentsame upontime invoke the the court the ofof merits[to]

the deny jurisdiction.” Id., Seekingcase and its 159. appearto
gone judgmentafter the had asked va-judgment,case to it that be

cated the might appearand default in order thatstricken, it
filespecially pleadingsand its “and contest said action.”

If by phrase quoted openitself the last was theto construction
that the sought upondefendant to contest action thethe merits such
a compelled. soughtconstruction was not appearLeave was to

In“specially.” lightthe of the in thefilingdefendant’s conduct
other documents within two days, prayerthe of the first motion

reasonablycould be held to seek an to theopportunity contest
jurisdictionalupon groundsaction The special appearancealone.

29, antedatingfiled on June but filingthe of the motion to vacate
judgment, purported to be “for the purpose entering specialof a
plea jurisdiction.”to dismiss for ofwant It was followed theby
filing “plea jurisdiction”of a to the purporting to specially,”“defend

allegingand that foreignthe defendant underexisted the laws of
and thatjurisdictions, it owned property,no and conducted no busi-

Hampshire.ness within New pleaThe mightlatter bereasonably
found to be the “pleading” which the defendant itsby motion first

leavefiled, sought to file therebyand to “contest said action.”
The ofdenial indebtedness contained in the motion to vacate

purposewas consistent with the motion,of the as was the statement
of intention to soughtdefend. The defendant to have the judgment
vacated theand default it mightstricken so that appear, to be heard

jurisdiction.on the ofissue it mightThis relief reasonably appre-
hend be if it questionwould withheld notseemed to its liability.

allegationThe was calculated to any implicationovercome thethat
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8 affi-Superior Court Rule anpurely dilatory.was Undermotion
required shall stricken off.is before a default beof defensedavit

juris-judgment nullitythe a if94 H. wasAppendix, N. However
thelacking; pleadings uponand the raised no issuediction was

might reasonably complianceThe defendant consider strictmerits.
applicable,if not inadvisable. If it wasunnecessary,the rulewith

compliancedispenseTrial could with in its discretion.the Court
filed it be established that thepleadingsIf under the should

jurisdiction judgmentaction,of the wouldwas withoutCourt
thepresumably there be no occasion forvacated,be and would

juris-uponthe the merits. Ifpendingto defend actiondefendant
relating to merits beissue the wouldexist,diction were held to no

finding soughtA the toby pleadings.the that defendantpresented
upon compelled.court the merits notjudgmentthe of the wasinvoke

v. District 96 Mont. 476.Court,StateCf.
the defendant in Junefinding bythat the taken wasThe action

jurisdictional objection accordinglyisits sustain-not a waiver of
filedclaim is made that theupon the evidence. No motionable

such a waiver.in October constituted
judgment grounded solelythat a motion to vacateThe conclusion

general appearancenot constitute ajurisdictionlack of doesupon
jurisdictions. In v.decisions in other Orchard Co.supported byis

denyingIdaho an order motion to asideCo., 458,C. 34 a setC. Taft
It there said: “It is clearjudgment was set aside. wasa default

appellant’s jurisdictionpurpose challengesole was to thethat the
init, sought waythe relief is no inconsistentthe court over andof

Dis­jurisdiction.” also,467. SeeId.,a of such State v.wantwith
Court, supra. purportof like are found intrict Other statements

18; Larsen,Tax CommissionStilwell, 4,101 Fla. State v.Rorick v.
Virginian Kepner, App.Bank v. 54103;Utah J. S. Land Oh.100

Eq. casesMcGuinness, 72 N. J. 381. See352; also,McGuinness v.
694,in 1914 C 696.Note, Anno. Cas.collected

Exceptions overruled.

All concurred.


