
180

Merrimack,
No. 4054.6,Nov. 1951.

A. Therrien Co.W.

v.

Maryland Casualty Company & a.
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Philip for plaintiffs.J. Biron the

(Mr.Sulloway, Piper, Jones, Godfrey IrvingHollis & SodenH.
for theorally), defendants.

Johnston, J. The plaintiffsC. concede that the statement which
filed the State shouldSecretary 15, 1948,was with of on November

1948,been on or the2, complyhave filed before November to with
provisionThis of the statute for notice conditionwas astatute.

precedent obligationto theany Company,of insurer. Poirier v. 84
H. Moreover, allegation petitionN. 461. there no the theis in that

plaintiffs misledwere to their ordisadvantage, prejudice injuryor
that the surety company estoppeddefendant is for al-any other
leged claiming plaintiffsreason from thethat are barred theirby

complyfailure to the statutorywith condition.
plaintiffsThe do claim thethat defendant insurer waived the

formality byof notice its conduct towards them. The isquestion
they allegedwhether have fromfacts which waiver could found.be

In McCracken 94Co.,v. Insurance N. H. 474, 476, recognizedit was
inthat, spite of assertions in some of the againstcases that as in-

companies thesurance doctrine of waiver onlywas another name
that estoppel,for of ‘actual waiver,’“claims of where elements of

estoppel were not present, have received some inconsideration our
Sargentalso,decisions.” See v. N.Company, 489; Daley82 H. v.

H.Company, 502,81 N. The503. distinction between the two
terms has been stated in 612,45 C. J. S. 613, follows: “Technicallyas

speaking,and strictly a distinction exists between the terms ‘waiver’
‘estoppel’ in theand law of insurance, and they are not interchange-

voluntaryable. A waiver is the or intentional or re-abandonment
linquishment aof anright,known election not to take advantage
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theforfeiture,of a technical in the nature a whereasdefense of
estoppel ignorance partyessential include the of theelements of

misleading representations conduct onestoppel,who invokes the or
part changecompany,the of the and an innocent and deleterious of

position representationsin reliance conduct. ofon such or Waiver
unila-ground policy essentiallya for forfeiture of an insurance is

teral in conduct of theits character and results from some act or
estoppelcompany, beingno act of insured in-necessary, whereas

in-parties.volves the acts and conduct of both Waiver involves
express part company,tent or consent, implied,or on the of the

estoppelwhereas an there no intent to mis-may arise where is
lead.”

Ordinarily no consideration is needed to establish a waiver on
'part jurisdictionsthe insuring company. majorityof the “The of

supportsupport the doctrine that no consideration to ais essential
by insurer; holding thatfact,waiver an in it has been a common

neither any estoppel presentconsideration nor element of need be
in order for a 16 andAppleman,waiver to exist.” Insurance Law
Practice 621, 622.

knowledgeWaiver will not be found unless the insurer had full
generalof all the in arule,material facts. “As a order to waive

provisionpolicy forfeiture, prior knowledgeor a there must be a
relinquish-of the circumstances, beinga waiver the intentional

right requiring knowledgement of a and both the exis-known of
right relinquish Althoughtence of the and an intention to it. the

quick protectcourts are the elementbeneficiary,to an insured or
knowledge impose protec-of is considered a fair element to for the

the 16 PracticeAppleman,tion of insurer.” Insurance Law and
Moreover, knowledge actual,613. “Such must be rather than mere

constructive notice.” 616. v. 93Id., also, Belmestieri,See State
262;H. Association, pro-N. Jean v. 92 N. H. 514. In view of the

chapter Secretaryvision of said 182 that the forth-of State should
by copywith send mail a of the statement of the claim filed with
principalhim the and it could be found that thesurety,to defendant

allegedknew at the time of the conduct to constitute apurety
plaintiffs required.that the had failed to file a statement aswaiver

KilgoreThe term “waiver” has been defined in v. 78Association,
“A498, 501, 502, waiver, ordinarily,H. as follows: is basedN.

explicitinupon expressed language forego right,an intention to a
upon under the justifyingor conduct circumstances an inference of

relinquishment expressedit.” A be inmay orallya of waiver or
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impliedHowever, animplied from conduct.writing mayor it be
only if the evidencedistinguished estoppelfrom existas willwaiver

aright. “A offoregoing a waiverindicates an actual intention of
inference is reason-clause be inferred whenever suchforfeiture will

by evidencefacts, may be establishedably deducible from the and
ofin a conclusionreasonablyas resultof such circumstances would

anyon acts .orpredicablean intention to waiver iswaive. Such
either beforeknowledge breach,conduct of the after of ainsurer,

validity oftending recognitionthe a of theloss,or after to show
right it for therelinquishthe and intent to the to avoidpolicy, an

Practice 607.Appleman,known breach.” 16 Insurance Law and
The defendant that the court is with-surety company maintains

jurisdiction plaintiffsclaim of the unless notice hasout to hear the
been filed with the in the statute.Secretary of State accordance with

provisionA the forstatutory may by partyfor notice be waived
48,benefit it intended. H.Powers, 44,whose was Janvrin v. 79 N.

provision chapterand cases cited. The of 182 of the of 1943Laws
that a of be Secretarystatement the claim filed with the of State

ninety principalwithin for thedays was intended the benefit of
maydebtor and the It be either farsurety. bywaived so as the

rights partyof that are concerned. A reasonable construction of
provision,the “The court shall examine all claims which have been

induly herewith,” waivingfiled accordance that,is so far as the
party is least,concerned at it shall include farall claims valid so

Theyas notice is concerned. would include those filed on time and
filingthose the late of which was probablewaived. It is not that

Legislaturethe intended that the latter class of claims beshould
tried differently from the In words, purposeformer. other the of

provisionsthe of the statute under discussion in paragraphthis was
jurisdictionnot to limit the Superiorof the Court.

Waiver could not be found from the defendant surety’s letter of
December 8, 1948. merelyThis was for the purpose of securing in-
formation and concluded with an assurance of further investigation

report. Malloyand v. 90Head, 58,N. H. 66.
The defendant surety company argues filingthat the of its claim

in bankruptcy expirationafter the of the statutory period donewas
out of an abundance of caution. theHowever, insurer would not be
entitled to a dividend unless it did pay the claim plaintiffs.of the

filing,The act of if done fullwith knowledge, was some ofevidence
an intention to waive the failure of the plaintiffs to file a statement
of their claim and to pay said claim according to the bond. The
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question of waiver is one of Superiorfact for the Court.

Exceptions overruled.

All concurred.
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