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passesdue under the sixth clause should be divided fivewhich into
parts parts and ofmanywhich is as as there were brothers sisters

supra. representativesthe testatrix. Merrill v. The of eachCurtis,
partsof the deceased andbrothers sisters will take one of such

it per stirpes. givesand share a distribution full effect allSuch to
languagethe of the sixth clause of the will and is consistent with
equalitythe of treatment appears throughoutwhich the whole will

bequeathed propertywhich first children, grandchildrento then to
finallyand to collateral relatives.

discharged.Case

Johnston, dissented:J.,C. the others concurred.

Johnston, J., dissenting: opinionC. I am the probateof that a
jurisdiction petitioncourt has no to entertain fora advice and in-

for opinionstructions the reasons stated in the GayIn re 97Estate,
N. H. 102.

Court,Strafford Probate
No. 4061.6,Nov. 1951.

MooneyIn re Annie Hodsdon Estate.
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HallCooper, Cooper,& for the filed no brief.executor,

Vincent ClarkeP. and Pierre of Boston,Belliveau Massachusetts
(Mr. orally), MorganClarke for Memorial.

Gardner and James W. Perkins of Boston, MassachusettsAlfred
(Mr. Gardner for theorally), Hospital.Deaconess

Sulloway, Piper, Jones, Hollis Godfrey& for H.Franklin, N.
Orphan’s Home, filed no brief.

Rev. G. Bennett Buskirk for Preacher’s Aid Society of N. H. Con-
ference Church,of Methodist filed no brief.

(Mr.Murchie & C­ ran C­ ran fororally), N. H. Conference ofof­ of­
the Methodist Church.

Blandin, J. The issue which usproperlywe believe is before
(In Harringtonre decidedEstate, day)this is thewhether testatrix

legateesintended the five named in the residuary clause of her will
to share orequally, whether she Hampshirewished the Con-New
ference of the anyMethodist Church to receive muchtwice as as

questionof the others. “The is one of fact to be established by.the
ordinary probabilities.test of a balance of necessary... It is not
that there should be freedom from doubt and the balance bemay
only enough to turn the scales.” Marvin 455,v. 84Peirce, H.N.

Applying457. itthis test seems to us that it probableis the testa-
trix intended the amongresidue should be equallydivided thethat
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legatees.five named
interpretation amongOnly equalthe of an division these named

residuaryis inbeneficiaries consistent with the first direction the
generally interpretationclause and there equivocation,when is the

provisionswhich is consistent other bewith of the will should
adopted. significantSee v. H. 224. It isChamplin, 219,79 N.Roaf

unequivocal giftth­ at the testatrix knew make an of ahow to
portionfull subsidiary Hampshireto a thesociety of New Con­

byference Churchof the Methodist she so desired as evincedwhen
gift Society separatelysuch a to the Preacher’s Aid which is named

beneficiary.as a have the theShe could done same with “Home”
and “Foreign” mayhad she It also beMissions so intended. noted
that the word “shares” used She not use itonlyis once. did when

provided equal among thoughshe for an division legateesthe named
easilyshe could have said “six shares” orequal used some similar

expression plain givemake her she toto desires if wished the Con­
portionference a each “Foreign”full for of the “Home” Mis­and

sions.
Lastly, arguedit bemay that she a divisionhad intended into

equal parts, separatesix paragraphsshe would have made theof
provisions relating to the Conference the Methodist Theof Church.

share,”“one when used in connection Mis-words both with Home
Foreign capitalized.sions and appearMissions are not It would

that what followed theafter words “Two was merelyshares” ex-
planatory, and was not meaningintended to alter the of the first
direction in residuary argument strengthened bythe clause. This is
the fact that the testatrix knew aspecifyhow to the use to which

legateeresiduary putshould its aslegacy by provision,shown the
“Deaconess Hospital, Boston, for beds.”free This seems to show

bequestthat what followed the Hampshireto the New Conference
was a statement of the to legacy putuse which the beshould rather
than an indication that the amount beshould doubled. It asis
though said,she “N. H. theConference of Methodist Church—to
be divided into two shares: —one share for Home Missions, one
share Foreignfor Missions.”

In conclusion, we believe it may fairly be said that the balance
tipshere in favor of equal amongan legateesdivision the five named

probateand the court is instructed to divide the residue accord-
ingly.

discharged.Case
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jurisdiction of theJ., point pro-ofJohnston, C. dissented theon
Harrington thisin of Estate decidedbate court as the case reIn

day: the others concurred.

Cheshire,
No. 4063.6,Nov. 1951.

v. Richard Donovan.State


