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(Mr.McLane, Davis, StanleyCarleton & and BrownM.Graf
orally), plaintiff.Brown for the

(Mr.&Devine Millimet orally),Millimet for the defendant.

Maurice A. Broderick, curiae, byamicus brief orally.and

Duncan, exceptionJ. The presentsdefendant’s the issue of
whether a made by plaintiff’ssettlement the duringdecedent her
lifetime was as a matter of damageslaw a satisfaction of recover-
able in action, constitutingthis toa bar its maintenance. Since the

$7,000 placedexceeded the limit of uponstatutebysettlement
recovery (R.in resultingactions for L., 355,death 13),c. s. the

plaintiffdefendant theasserts that can have right recovery.no of
appears disputeThere to be no that the liabilitydefendant’s is

jointofthat a feasor, 'havingtort the other tort feasor been the
person with whom the herdecedent made The plaintiffsettlement.

damagesclaims that the suffered theby during her life-decedent
substantiallytime were in theexcess of amount of the settlement.

rightShe maintains that her recoveryof is damagesnot limited to
arising from the death of her testatrix, but maythat she re-also

in uponcover the same action a distinct cause of action which
accrued to the duringdecedent her lifetime, and survives to the
plaintiff under provisionsthe L., 355,of R. c. 9,ss. 11. It heris
contention $7,000 imposedthat the limitation by 13section does not
extend to this cause of action requiredand that she may givebe to

for the only againstcredit settlement damagesthe total recover-
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bothable on account of causes.
that the seven thousanddisagrees and contendsThe defendant

anyintoimposed recovery13 extendsbylimitation sectiondollar
isof deathbrought death, regardlessafter whetheraction first

injuries alleged.fromor to have theclaimed found resulted
thebymadeI. In order determine how far the settlementto

plaintiff’sdeath constituted satisfaction of thedecedent before
rights.nature ofnecessaryit is first to ascertain the thoserights,

Theprovisions 355,the 9-14.by L.,are controlled of R. c. ss.They
history of reviewed in such caseslegislation frequentlythis has been

80Piper 435, 440;v. Railroad, Merriman,as 75 N. H. Pitman v.
no295; 522, requiresH. and v. 81 N. 524. ItRailroad,N. West H.

extended reexamination here.
pending plaintiff’saction the testa-uponNo was the death of

trix, inapplicable. pendingso that 10 issection The action now was
brought compliancein The11,with section and is a “new action.”

alleges physical injuriesdeclaration theto decedent and that death
caused by 12, uponwas them. Under section theseestablishment of

facts, plaintiffthe damagesis pro-entitled to recover as therein
subject the imposed Damagesvided to limitation by section 13.

(with specified exceptions)recoveredso to be dis-belong and are to
among statutorytributed beneficiaries, providedas in 14.section

Davis Herbert,v. principles78 N. H. 179. These dis-are notCf.
puted by parties.the To the extent that the action is to recover

the death decedent, presentsfor the itof a cause which our decisions
plainly indicate first by (Lawswas created statute in 1887,1887 c.
71), and which was to theunknown common law. v.See Clark
Manchester, 577, 581;62 N. H. French v. 66Company,Mascoma

H. 90.N.
plaintiff right uponThe asserts a recover separateto also a cause

action,of damagesfor the bysuffered the decedent during her life­
time, which she bycontends survives provisionsvirtue of the of
sections 9 and 11 and is an asset of the estate. In support of her
position uponshe relies West v. N.Railroad, 81 H. for522, supra,

propositionthe that there is such a injuredcause of action “of the
party, which is made to survive.” Id., argues may529. She itthat

joined singlebe in a action with a arisingcause death,out of and
damages assessed to each cause,as either separately, citing Brown

Weeks,v. 79 N. H. 509, or in combination.
Although plaintiff’sthe declaration alleges solely cause ofthat a

action “has accrued the plaintiff,”to with no reference to otherany
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to“survived”accrued to her testatrix andmaycause which have
we517, 519-520),H.plaintiff (Cf. Sawyerthe v. 68 N.Railroad,

theythis sincepresentedthe dual claims in courthave considered
v.See Brownmay presented bybe below amendment or otherwise.

supra.Weeks,
togethermaintainedmayThe issue is whether two such claims be

In this not thebrought judgmentin an action after death. our was
Legislature.intention of the

disputed accruedIt is not to be that the cause of action which
bythe decedent her enforced her executrixmayto survived and be

(.$. 11).by broughta action” after death If death in fact“new
personal injuries,resulted from causes other than the the executrix

only damages bywould be entitled to recover the suffered her testa-
during (Corlisstrix 63life and “to the close of life” v. Railroad,

404,N. H. and the rule in couldRailroad,announced West v. supra,
not apply. by plaintiffBut since it is here the that deathclaimed
did result the injuries, damagesa somewhat broader rule of isfrom
provided by althoughthe thestatute, recoverable amount is limited
(ss. 13).12,

appearsAs from damagessection 12 the recoverable in the death
action include several damage mightelements of which beenhave
recovered by the decedent in her lifetime. The executrix is entitled
to have considered in the damages:assessment painof and suffer-
ing, probable injury,the duration of the decedent’s life but for the

capacityand her money,to earn and “other damage]elements [of
(s. 12).byallowed law”

The permittedAct of expressly1887 recovery for the benefit of
the statutory expensebeneficiaries of “the occasioned to [the

in his life.­ Laws 1887, 71,deceased] ” c. s. 1. This clause was
omitted in (P.the 1891 revision c.S., 191, 12), phrases. but the
“in connection with other byelements allowed Thelaw” was added.
report of the commissioners indicates inthat this there nowas
intention change (1891)to the Reportlaw. Comm’rs’ iii, See615.
Morrell v. Gobeil, 84 N. H. 150, 151. There is thus no toreason
believe expensesthat occasioned to duringthe decedent her life­
time are not to be considered in assessing damages under the present
section 12. See Yeaton v. Railroad, 73 N. 285,H. 288. Since sec­
tion 12 onlyis the dealingsection damageswith recoverable where
death has resulted, phrase-the “other byelements allowed law”
must refer to elements of damage recoverable in actions where
death is not a factor. Clearly phrasethe is sufficiently broad to
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expensesinclude occasioned to the decedent.
con­earnings during the decedent’s lifetime isSo far as loss of

the netcerned, damages bythe to the beneficiaries are measured
have beenearnings, althoughamount of the lost the decedent would

gross.to the N. H. 154. But asGobeil, 150,entitled v. 84Morrell
“right prospective earning capacity,”lossto the to recover for of

(West 529)v. life ex­Railroad, supra, shorteningcaused the ofby
damages appearthe measure of to be the samepectancy, would

the decedent,whether loss measured is that to the or to bene­the
ficiaries.

plaintiffIf the is correct in her maycontention that she recover
against uponthe defendant action,two causes of it is evident that

major portion damagesthe of the byoccasioned the defendant’s
wrong may againstbe him painassessed twice: fordamages and
suffering, expenses earningsfor occasioned theby injuries, for net
lost, prospective earningand for loss of capacity. damagesThe

plaintiffwhich the could broughtrecover in the foraction the
benefit of duplicatethe estate would part damagesfor the most the

the provideswhich may damagestatute be considered as elements of
thein death action. Conversely stated, damagesthe recoverable

under inthe statute latterthe action include damagesall which
might be inrecoverable an damagesfor byaction suffered the de­
cedent procedurewhile alive. A permitting uponrecovery two
such causes of action would clearly propositionviolate “the that the

giveslaw no one more payment (Hol­than full damagefor or loss”
land v. Company, 485)83 N. H. 482, unless it is to be considered
that distinct losses were suffered by the estate and by statutorythe
beneficiaries. The statute however distinguish separatefails so to or
rights of the estate rightsand of the statutory beneficiaries as to
suggest that “full payment” to each was intended. On the con­
trary, providesit expressly damagesthat which would benormally
considered assets of the estate shall belong to the statutory bene­
ficiaries.

givesIt no indication rightsthat two of recoverycoincidental
were intended. providesSection 11 for the bringing of a new action
“for such cause,” that physical injuriesis “for (s. 9).person”to the
So far as this section is concerned, the action may personalbe for
injuries alone or it may injuriesbe for such resulting in death. Sec-

12 provisiontion contains no for the bringing action,of the but
defines the damages in broughtactions under section 11 where
“death . . . was caused by the injury.” In effect, by enlarging the
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■in an actionfor deathpermits recoveryitdamagesrecoverable
lifetime andin the decedent’scause aroseupon a whichfounded
14, all of theBy11. sectionsections 9 andbymade to survivewas

Theredesignated beneficiaries.belongcase” todamages “in such
maintainedmaythat actions bein the statute twosuggestionis no

imposed.isliabilityor that doubleafter death
of actionsurvived a causebythe extent that the decedent wasTo

brought byby pendingrather than a actionher,accrued towhich
enforce(see 434), anyN. H. action toEmery Railroad,her v. 67

chapter 355, Revisedgoverned by 11,sectionsurvivingthat cause is
beinjuries, recovery mayresulted from herIf death in factLaws.

uponthe is nevertheless founded12;under section but actionhad
recoversurviving Although rightdecedent. the tothe cause the

referred to asstatutory beneficiaries is sometimesin favor of the
(Davis 179, 180;N. H.Herbert,cause of action v. 78 Westa “new”

529-530; v. 84 N. H.522, Couture,v. 81 N. H. GhilainRailroad,
to thein the sense that it was unknown48, 54), primarilyit is new

164;(Poff Company,v. 72 N. H. Desmarais v. Com­common law
is.Itpany, 195), byN. H. and unenforceable the decedent.79

actionnevertheless far identified the decedent’s cause ofso with
given parthim on hisdischarge by negligencethat a release or or

H.Cogswellthe v. N.recovery by Railroad,bars administrator. 78
379, 386; 1, statute, per­Niemi v. 87 N. H. 7. “The firstRailroad,

injuredthemitting personal injury broughtan action for to be after
operatesthenperson’s death, to transfer from the latter’s estate

Itbeneficial into the interest the action. ...distributees][the
resultingthat the cause of action for in death is forinjuryis true

Butwronga to the decedent. Death does not defeat the ....cause
the cause is not an asset of the Thedecedent’s estate. . . . entire

in uponbeneficial interest the cause is vested . . . death in the dis­
designatestributees the statute . H.Railroad,. . .” Niemi v. 87 N.

1, 5, 6. Davidson Benedict Co. v. 109 Tenn. 572.Severson,Cf.
damagesremedy byWe conclude that the afforded the ofrecovery

12under section was intended to be exclusive in thecases where
damages sought and resultingrecovered are for and that itdeath,

not intended that double recovery permitted bywas should be
separate survivingsimultaneous enforcement of a cause of action

in the Schumacher,favor of estate. See Death and Survival
Statutes, 23 Mich. L. 114, L.,Rev. 128. R. fall355, 11-14,c. ss.

category byinto the described the Restatement as “Combined
Death and Statutes.” Restatement, p.Torts, 925,Survival s. 641.
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bysustaineddamages include both the losses12 “theUnder section
lifetime and theduringthe histhe on account of harmdeceased

have the net earn-of what beenvalue at the time of death would
period hisexpenses during the ofings livingdeceased lessof the

ofexpensethe two actionsexpectancy.life Such statutes avoid
separatewhere there is afrequentlyand the difficulties which arise

16Id., 641, also,death and a survival statute.” 642. Seestatute
bybeen52, regardedAm. s. 66. statute has so writersJur. Our

by WrongfulTiffany,who have had occasion to consider it. Death
(2d McCormick,ed.), 26; Note, 981;Act s. 44 L. 980,Harv. Rev.

Damages, 364, 371.
hereby suggestIt uponis not to that a basedintended declaration

death,injuries resultingdecedent claimbysuffered the with no of
joined resultingmay recoverynot one seeks forbe with which

Carbary McLaughlindeath. v.Railway, 683;v. 157 Mich.Cf.
recovery171 Fed. IfCompany, resulted,269. it is found that death

may be under 12. If not, recoveryhad section it is found that it did
governed byis the of damages pertainrules which in an action

brought before death. Weeks, 509, supra.See Brown 79 H.v. N.
uponRecovery may action, uponbe had not two causes of but one

alone, damages upondependingthe recoverable whether re-death
may properly “separable”sulted. If it be said that there are causes

(Brown Weeks, supra),v. it should also be said theythat are alter-
thannative, rather concurrent.

In presentits form the presentsaction before us solely a claim
under 12.section Under perhapsthe circumstances it is unneces-
sary to the $7,000decide whether limit would ifapply death did
not injuries.result from the Since uponthe issue arisemay trial

(Brownhowever Weeks,v. supra), thoughtit is that consideration
of the question may Piperbe desirable. In Railroad,v. 75 H.N.
435, 442-444, questionthe was to,adverted but decided.not The

adoptedthere present (thenconstruction of the section 13 section
11) would lead to the conclusion the applies anythat limitation to

brought“new action” after death, regardless of whether death re-
injuriessulted thefrom or not.

thePrior to 1891 revision in Piperconsidered the case, although
damages injuriesin resultingactions for in subjectdeath were to

(Lawslimitation c.1887, 71), actions resultingwhere death was
not alleged survived without limitation. 1885,Laws c. 11. See
French v. Mascoma Company, 90, supra.66 N. H. The 1891 re-

thoughtvision was haveto been intended to eliminate this “ano-
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444.Piper Railroad, supra,v.maly.”
the 1891 com­however,In the of 1925 the section ofrevision

positionimposing $7,000 limitation removed from apilation the was
' followingactions,”following relating10 to “new to onesection

injuries death.relating damages causing12 in actions forsection to
suggests except purpose totransposition itself,No reason for this a

relate rather than sectionmodify 12,have the section and to section
(now previouslyit The former section 1311),10 which followed.

(now 14) previouslywhich followed section 12 said to relatewas
recovered under“only” damages Piperto the latter section. v. Rail­

13road, supra, principle, present442. the same the sectionBy
application. Authority,be limited insimilarlyshould its In Ham v.

92 N. H. the limitation268, 276, was described as a “limitation of
damages in actions for death.”

logic. DamagesSuch a distinction is not without basis in for
injuries theto decedent are restricted definite estab-within limits

by 522,lished the common law. West v. 81 H.Railroad, N.Cf.
injuriesRecovery causing529. for death, for the benefit of sur-

vivors, suggestshowever, speculativemore damageelements of as
to which there “policy arbitraryhas been a ... of restriction” by
limit. Ham v. Authority, supra, Statutes,276. “Prior to the Public

. appliedthe . . limitation only injuriesto for resulting‘insuits
Piper Railroad,death.” v. supra, opinion444. We are of the that

the revision made in 1925 was intended applicationto restrict the
of the $7,000 limit to actions for damages deathwhere has resulted

injuries upon.from the sued
II. There remains be questionto determined the of whether the

settlement by plaintiff’sreceived the duringtestatrix her lifetime
the, reducinghas effect of the amount recoverable from the de-

injured joint“When one is by wrongdoers, a settlementfendant.
with one of them is presumptively in full satisfaction for the in-
jury .... But if the settlement with one is not intended as full
satisfaction, the others are onlyreleased to the extent of the amount
paid.” Masterson v. Railway, 83 N. H. 190, 192.

In the settlement made in the case before us, a covenant not to
given bysue was the decedent, and no claim is bymade the de-

fendant liabilitythat his extinguishedwas because released and
discharged by the covenant. The extent to which the isdefendant
entitled againstto set off a verdict in action,this the amount re-

byceived the decedent in settlement, depends upon farhow the
payment obligationsatisfied the of the soughtdefendant benow to
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79281; Carter,H. v.Stacy Company,v. 83 N. Wheatenforced.
N. H. 150.

theeffectively byhave been madeno claim couldObviously
Authority,Hamresulting injuries. v.decedent death from thefor

thedamagescertain recoverable in268,92 N. H. 275. Thus of the
Onhave been the settlement.pending byaction could not satisfied

damageappears element ofhand, everythe other so far as now
effecting thewhich have in settlementmaythe decedent claimed

Itc.may pending L., 355,be considered in the action. R. s. 12.
againstthe entire be credited the'follows that settlement should

liability. Bank,defendant’s Mullen v. 88 N. H. 90.
presented byThe of case from that Hollandsituation this differs

Company, obligationsv. 83 N. H. There the to be482. both satisfied
separateparties theyand the to which held be and dis­ran, were to

recipientsHere,tinct. while the the both thepayments differ,of
decedent, plaintiffthepayment anyand are inrecovery byto the

damages supra,the“payment of for tort.” Holland v. Company,
gave single obligation486. The tort rise to a for which the tort

jointly rightsfeasors liable. The statutorywere of the bene­
ficiaries, distinct from the decedent,while those of derive from the

uponsame andwrong, depend origi­survival of a cause of action
nating 518;in the decedent. Hinman General,v. Director 79 N. H.
Niemi Railroad, 1, supra. byv. 87 N. H. extinguishablewereThey

dischargea of the ofcause action given by the decedent before
death, never negligenceand arose if her contributed to thecause
injuries. Cogswell Railroad,v. H. 379, supra;78 N. Niemi v. Rail­
road, supra. The obligation to the decedent and that to the bene­

soficiaries are far identical proceedsthat the of the settlement
received theby decedent partialmust be deemed satisfaction of
damages for which the defendant bemay found in action,liable this
reducing liability prohis tanto.

grossIt was the obligation which reduced,was thus rather than
the “damages after death, 13).recoverable” by (s.as limited statute
The rightdecedent’s of recovery against the defendant dimi-was
nished the paymentwhen was received. The ofcause action which
survived the decedent was a right presentto recover the worth
(Thibeault v. 236)92 N.Brown, 235,H. of damagesthe total

byoccasioned the injury, reduced before bydeath the paidamount
her partialin unpaidsatisfaction. It is the balance thesurviving
decedent as thus determined to which the statutory applies.limit
“The . merelystatute . . aestablishes limit theto recoverable
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exceed thedamage maythe actualdamages, although in fact
apply277,H. 280. Tostatutory Railroad,limit.” v. 78 N.Welch

recoverable maximum would defeatagainst statutorythe credit the
the decedent’s causeprovisionsthe of sections 9 and 11 under which

action, may be,it is made to survive.of whatever
defendant theThe credit to which the is entitled on account of

re-maybe by deducting generaleffected from a verdictsettlement
statutory limit,turned reference to the the amount of thewithout

by Judgment maysettlement made the decedent. then be entered
upon remainingthe balance or for shall be$7,000, whichever less.

question issue,If the of whether death resulted is in and an alter-
themade, jury’s maynative submission is determination the issueof

specialbybe indicated verdict.

Exception overruled.

Johnston, J., dissented;C. the others concurred.

Johnston, J., dissenting:C. Since this is an action to recover
injuriesdamages resulting opinionfor in Ideath, am of the that

the credit to which the againstdefendant is entitled offshould be set
damages recoverable under L., 355, CogswellR. c. 13.s. v. Rail­
road, 78 N. H. 379.
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