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(2d)v. 85.Comm’n,Federal Trade 153 F.
thoughtIt would never be that the evidence received at this trial

competent proceedingscould made in the criminal originallybe
brought. 62,State v. 94 N. 63. theClapp, pro-H. Yet because

before civil inceedings nature,us were it is said that the evidence
admissible,was both and sufficient warrantto the order of commit-

justificationment. I can see no for this view.
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Boynton (Mr.Waldron, Boynton& Waldron and Jack E.Mr.
Tracy plaintiffs.for theorally),

Arthur Reinhart, cityJ. for of Portsmouth,the filed no brief.

William Harrington, (byF. Jr. orally),brief and for Francis K.
Leith.

Blandin, adjustmentJ. The board of cityof the of Portsmouth
grantedhas upon appeala variance to it from an adverse decision

inspectortheby building Superiorand the Court has dismissed the
appeal from the decision. beingboard’s The matter properly be-

(Stoneusfore v. Cray, 483, 487;89 N. H. 486, Sullivan v. Trust
112)H.Company, 89 N. the questionbasic is whether the Court

erred as a matter of doing.law in so We not itdo believe that did
itfor seems usto that reasonable uponmen the evidence here

could have reached the same conclusion as did the Trial Court.
Fortuna v. Manchester, 95 H. 211, ChapterN. 213. Laws278 of
1949 materially changes procedurethe appeals zoningon from the
board. There is now no trial de novo by appeals.the court on such
“Upon hearingthe the proofburden of uponbe partyshall the
seeking to set anyaside order or decision of the board ... to show

thethat same is unreasonable or unlawful, and all findings of the
board . upon. . all questions of fact properly before it beshall
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orreasonable; and the orderprima andto bedeemed facie lawful
except forvacated,aside orappealed from shall not be setdecision

prob-balance ofpersuaded by thelaw, the court iserrors of unless
isit, that order or decisionthe evidence before saidabilities, on

supplied).(Emphasisunjust Id.,unreasonable.” s. 65-c.or
inrequirementnofindings,the there isWith reference to board’s

50-70)( any request thatL., 51,the It. c. ss. nor waslaw there
139.findings Broderick N. H.specific Hunt,be made. v. 77Cf.

doby Superiorthe Court and weThe entire matter was reviewed
in therefusinghe his discretion to recommitnot believe abused

infindings,further or as a matter of lawcase board for erredto the
support thefindingsto theholding that there was evidence which

made.board
(1) novariance,In it be found that:supportorder to a must

surrounding properties suffered;in value of would bediminution
interest;(2) publicthe of benefit to thegranting permit would be

(3) hardship tounnecessarythe inpermitdenial of would result
(4) justiceit; by permitthe substantialseeking grantingthe owner

(5) thedone; spiritthe ofcontrarybe the use must not be towill
require­IfManchester,Fortuna v. 95 N. H. 211. theseordinance.

(Fortunais for a v. Man­can be met the case one variancements
Edgewoodsupra) spot zoning.not one Civicand ofchester, Cf.

Blaisdell,Club 95 N. H. 244.v.
the exhibits evidence toAn examination of record and discloses
findings: questionThe in is located to thesupport followingthe lot

fourrestricted zone and borders on the newrear of houses in the
Hampshire Interstatesuperlane road known as the Maine-New

somethingAuthority highway. low, swampy area,It aBridge is
dump hundred feetof with vacant land for severalthe nature ain

proposed distance toand the station will be someon either side
in itspreviouslythe mentioned. It is uselessthe rear of houses

aexcept breeding place mosquitoes,as a for andpresent condition
according “swill, orange skins,one witness for bananadepository to

gardennow a orthe like. It is unusable even as field.skins” and
owing heavilycondition location on this traveledfact,In to its and

pur-commercialway, “absolutely valueless unless used ait is for
along thefollowingestablishments arepose.” Commercial now

350 feet from thebeing awaythe nearest one some to 400highway,
in make wayA was order to for theLeith lot. residence moved

surroundingThe area Leith lotfillingthis station. theerection of
fillingthis station is located.is similar to that where
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It seems to be conceded that a wire fence which be built aboutwill
the away any proposed mightland will do with hazard the station
create for children at the Franklin approximatelySchool located

yards super100 north and easterly highwaysomewhat across the
the Leith property. proposedfrom Also the station have awill

tendency to pointslow down traffic about that which be in thewill
public improvinginterest of safety. presently unsightlyThe of this

and useless tendproperty will to increase rather than diminish the
surroundingvalue of property and the to customers willservice

publicbe in significancealso the interest. It some theis of that at
hearing before the only persons, purchasedCourt two both of whom
their property building super highway, appearedafter the theof

oppositionin granting Ongeto the variance. 95Concord,St. v.Cf.
N. H. 306. to plaintiffsthis is the fact that the concede theAdded

generaldistrict is only a residence district is “lessadmittedlywhich
singlerestrictive” than a residence district. Also to’be considered is

the inevitable change placewhich has taken in the duewhole area
super increasingto the highway, which carries an enormous and

load of traffic. Under all these consideringcircumstances and also
that the Court took a “may partview which have furnished a vital

(Tetreault 102)of the evidence” Gould, 99, clearlyv. 83 N. H. it
be personcannot said that no reasonable could have believed the

essentials requirementsfor a variance existed. The publicof in-
terest, no surrounding values, spiritdiminution of the of the ordi-

justicenance and maysubstantial be found Itsatisfied. is the law
under permitthese circumstances that the refusal of a for a variance
is an unnecessary hardship on the owner. v. Manchester,Fortuna
95 N. H. 211.

We turn now to the claim plaintiffs prejudicedthat the were be­
cause a member the by marriageof board was related to the de­
fendant Leith and plaintiffs testifyalso because the were forced to
before the defendants’ evidence It appearswas introduced. neither

prevail.of these cancontentions The board member expressly dis­
qualified herself and took partno in the deliberations or decision
although acting objectionshe was present, as clerk. No madewas

plaintiffsby any of the until after the board’s decision had been
although plaintiffsrendered the appearedtwo who in court admitted

herthey relationship priorknew of hearingto the before the board.
objectionIt seem theirwould comes too Corpo­now late. Hazen v.

(R. 63)H.ration, L., 51,89 N. 522. The statute asc. s. so far
provides member upon hearingmaterial that no shall “sit the of
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capacity”judicialin ais to decidequestion the boardany which
disqualifiedjuror. Actually here thedisqualified as awould bewho

may arguedit be thatalthough technicallysit,member did not
Although prac-the theprohibitionthe of statute.she came within

refusal to aside theencouraged, bythe Court its settice is not to be
prejudice in fact existed.findings decided that noboard’s Cf.

thesupra. finding being sustainable,ThisCorporation,Hazen v.
exception. v.nothing Yeatman,their See Caldwellplaintiffs bytake

plaintiffs com-beingthe theH. 156. too in matter of150,91 N. So
nohearing board,before the the Court foundopento thepelled

right open and closegiven the toTheyerror committed. werewas
appearconclusivelyit does notunder all the circumstancesand

injustice. Blaisdell v. N. H. 185.Young,done an 90theythat were
oftestimonyto admit the of membersproperIt for the Courtwas

to him. Plourdemightthe he find would be of assistanceboard which
Obviously, great in the admis-liberalityv. 93 N. H. 376.Nashua,

Legislaturethe in cases. Lawspolicyof is the of thesesion evidence
65-g.1949, 278,c. s.

BridgeHampshiretheit is admitted that Maine-NewFinally,
granted rights ingressthe defendant Leith of andAuthority has

possibilityegress property. appearsthis What to be the remoteto
neitherobjections grantto this in the future shouldof technical

call for further time.affect the result here nor discussion at this
The order is

Exceptions overruled.

All concurred.
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