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(Mr.Wadleigh Langdell Louis E.&Wyman, Starr, Booth,
Fitzgerald.Wyman appellee Mary Carlylefor theorally),

Nutter, Fish,McClennen & Robert D. Meserve and Harrison F.
Lyman (all (Mr.Massachusetts), Wymanof and Eliot MeserveU.

appelleeorally), Newhall,for Charles B. Executor.the

(ofJoseph Massachusetts),A. Locke McLane, Davis, Carleton
(Mr.Stanley& and Brown appel­M. Brown for theorally),Graf

lant Joseph Sylvester,S. Jr.

Duncan, probate appeal bring questionJ. This not indoes the
requirement probate personalof the decree that one-half of the

Fitzgeraldestate of Lucy S. be distributed to trustees named in her
provideswill. Article fourth of the will for bydivision the trustees

■of the equalone-half of residue into “as many shares thereas are
children of mine living myat anddeath children of mine then

then,leaving living”deceased issue and it directs that each share so
established shall be administered for the benefit of a child theof
testatrix, or for the anyissue of recognizeddeceased child. It is
by appellantthe that the testatrix intended Fitz-Mary Carlyle
gerald to take as one of her children meaningwithin the of this
article and that inshe is fact onlythe person entitled to the benefit

portionof the of the residue placedthus in trust.
controversyThe rightsrelates to the Mary Fitzgeraldof Carlyle

in the other half residue, bequeathedof the in article third of the
my livingwill “to issue myat death.” The "mywords issue” are

also used in article fourth in providing certain contingent remainder
ininterests the trust It positionshares. is the appellantof the that

the will construed in lightthe of surrounding circumstances indi-
partcates an intention on the of the testatrix that Mary Carlyle

Fitzgerald should not take heras “issue.” The appellees contend
that the testatrix intended that she should.

The words used in the givenwill will be their ordinary meaning,
.appearsunless it that the testatrix intended Souheganotherwise­

National Bank v. 92Kenison, 117, 119;N. H. McAllister v. Hayes,
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“child”question by usingH. 108. The is whether the wordsN.76
the wordsprovisions will,“children of mine” in certain of the andor

testa­provisionsin the“my issue” “issue of mine” certain otheror
inclass, but notstepdaughterinclude her in the onetrix intended to
ofprovisionbut for the of article secondthe other. It is clear that

Fitzgerald come eitherwill, Mary Carlylethe would not within
a,ordinarily daughter;The “child” means a son or aclass. word

(2d ed.).degree. Webster’s Int. Dict.descendant in the first New
“child”equivalentThe not the of the wordordinarilyword “issue” is

meaning “descriptive of theordinaryor “children.” In its it is
95Wolcott,Petition Oliverlineal descendants.”[testatrix’] of

487, 488; Kim­23, also, Osborne,H. Morse v. 75 N. H.N. See25.
Legislature providedThe hasPenhallow, 448,ball v. 60 N. H. 451.

requiresthe other­that in the construction of statutes unless context
(R. ofapplied‘issue’as to the descentL., 7, 1),wise c. s. “the word

lineal the an­estates, shall include all lawful descendants ofthe
(s. 20), again meaningis normal of the word.cestor” which the

issue; but issue aremeaning, necessarilyWithin this arechildren
grandchildrenchildren furthernecessarilynot for and descendants

somay mayremoved be Yet the “issue” belikewise issue. word
context, equivalentbe theaccordingused to its as to to word

417;Eq. 406,“children.” v. N. J.Helme,See Central &c. Co. 121
Deposit Park, 255, 259,Boston & Tr. Co. v. 307 260.Mass.Safe

providesArticle the “I direct that thissecond of will as follows:
andmy purposesshall be construed and shall take effect allwill for

respects Carlyle daughterin Mary Fitzgerald, myall as if of hus-
band, Fitzgerald, Jr.,William F. were a natural child of mine.”

appellant provision.onlyThe would accord a limited to thiseffect
will,He that children the theconcedes where are mentioned in

stepdaughter take;her hetestatrix that should but assertsintended
in ofMary participate bequeststhat was not intended to in favor

the not in fact a “lawful linealtestatrix’ “issue” because she was
testatrix, expressly pro-descendant” of the and the didtestatrix not

Maryifvide that the should be construed and take effect aswill
held, rulingwere “issue of mine.” The Trial Court in effect so that

legal“the . mean-given ordinaryword ‘issue’ . . should its andbe
ing being appearing. . . there contraryan absence of a intention

implication.”in Theclearly by necessarysaid last . . . orwill
Carlyle FitzgeraldCourt likewise ruled not ‘issue’Mary“that is

Third,contemplated by provisionsof the 'testatrix theas of Article
Section 1 of the . . . will.”
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quotedrulingthe lastargues at the outset thatappellantThe
in court if thereis conclusive this“conclusion of fact” whichis a

thisunderstand the law ofsupport it. We do not sois evidence to
governedconstruction of the will isjurisdiction. It is true that

ques-testatrix, that this intention is aof the andby the intention
Osgood Vivada,v.(Jones 229;Bennett, 224,fact v. 78 N. H.tion of

222) below.for decision to court94 N. H. which was submitted the
questionsrespect subsidiaryfindingsthe of that court with toWhile

surrounding circum-in of theof fact involved the establishment
competent evidence,binding supported byin court ifstances are this

testatrix,theof the ultimate fact of the intent ofdetermination
86Chapter,It so held in Pettee v.rests with the law court. was

428, questionH. the received careful consideration.419,N. where
ofthe the existence“It will not be denied that ascertainment of

and ofsurrounding fact-finding process,circumstances is apurely
clearlygeneral.in . isa nature to be classed with such issues . . [It]

the determi-appropriatelyand the function of the court to which
generally Althoughcommitted ....nation of issues of fact is [the

question ultimatequestion fact,of intention in a sense a of itsis]
generally recognizedthe court.. . . This is thedecision rests with law

belongs to therule. ‘The construction of all written instruments
(2d ed.) supra,Wig., Chapter,. . .’ 4 Ev. s. 2556.” Pettee v.Court.

434; Emeryalso, 421, 433,v. H.427, Railroad,428. See State 70 N.
Hogan rulingThe483, 486;H. v. 95 N. H. 95.Dana, Lebel,v. 76 N.

ofmeaningFitzgeraldthat is not “issue” within theMary Carlyle
of fact” or a mixedthird, 1,article section whether a “conclusion

ultimatefinding ruling law,fact and a determination of theof of is
final of which is for this court.intention,fact of the ascertainment

Court,Trial weinterpretation given byto the will theWith the
agree. Granting ordinarythat “issue” in its senseare unable to

provides statutoryit shall mean in con-means what the statute
must bestruction, meaning in construction of the testatrix’ willits

her intention. That intention is first dis-governed by disclosed
•quoted above. It is to beprovisionsin the of article secondclosed

purport a definitionprovisionsthose do not to establishnoted that
will,“child” “children” when used in the so as toof the words or

arbitraryrather establish anMary Carlyle Fitzgerald,include but
“shall construed andupon the basis of which the will behypothesis

respects.”purposes pervasivefor all and in all Theshall take effect
“aMaryestablished is that shall be consideredhypothesis thus

It that intended in thenatural the testatrix. follows shechild.of”
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be con-Maryunder the shouldMary’s rights willofdetermination
as suchchild of the testatrix and takeif were a truesidered as she

Osborne,Morse 75child” take. v.wherever a “natural would Cf.
far491; Young 135,86 N. H. 140. So487, Bridges,H. v.488,N.
tomeaning of of the will must be variedordinary anythe wordsas

purpose, the testatrix has that this shallaccomplish their directed
onlynot the word “child” shalldone. It is her direction thatbe

interpreted include but otheranybe to also that words ofMary,
interpreted “take as if were herMarythe will shall be and effect”

purposes inThe is to be construed “for all and allchild. will so
respects.” purpose vary meaningno ofThe article'discloses to the

particular language used in the will but rather to thatany insure
Mary rights daughterunder allshall have the will a truewhich

take.would
interpreting provisions proceedThus the of second,article we to

dispositive provisionsthe the Passingconsideration of of will. for
disputed 1,time being provisionsthe the of sectionthird,article

givebywhich themselves no color to the usetestatrix’ of the word
“issue,” provisionswe to the establishingturn of article fourth a
trust fund to dividedbe into shares for the benefit each ofof the

living“children of mine my death,”at and “theof issue of [each]
mine.” provisionsdeceased child of Because of the of secondarticle

appellant Mary Fitzgeraldthe concedes that Carlyle entitledis
the theto benefit of trust estate as a “child” of the testatrix and
only livingthe “child” at her death. As to such shares for the bene-

offit children provides, respectarticle fourth with income,to that
childa shall be entitled to receive the incomenet quarterly, and so

principalmuch of the as the trustees propershall deem necessary or
providein order to suitable maintenance support,and and suitable

incare times illness,of both to the child “anyand issue of such
dependentchild. . . properly upon such for support.”child Section

1, Paragraph B,A. following, provides thethat trust toas such
a share shall terminate when the testatrix’ child agereaches the of
thirty or at her death,his or whichever shall first principaltheoccur,
to be then (subjectdistributed provisionsto the of section 3 of the
article), to the child if living, or if not his or“to her issue . ..

by rightsuch issue to take of representation”; or in the absence of
issue, to the ofhusband the testatrix if then living.

2Section of article fourth provisionscontains relating to shares
theof trust to beestate administered for the benefit of issue of a

deceased thechild of testatrix. Paragraph A of pro-this section
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“or ifissue, andpaid quarterly to suchbethe net income shallvides
ofno issue suchthecontinuanceduring trust]while such [of

living,issue time to timeliving, myto fromdeceased child is then
bytakehereunder toupon each distribution—issue, case,in each

2 pro-BParagraph of sectionrepresentation,— . . . .”right of
“upon theterminateshares shallthat the trust as to suchvides

living mymine at death.”of all children ofdeath of the last to die
any living issue of thethen to be distributed toprincipalThe is

representation;testatrix, byissue to takedeceased child of the such
ofliving my living,then “to issue then such issueor if no issue is

if issue the testa-right representation”;of or no ofbymine to take
provisionsliving.her husband if then Theselivingtrix then tois

found inanalogous provisionsto further sectionfor distribution are
anyfor the ofprovidingarticle distribution share3 of the same

minorupon majority bythe attainment of suchpayable minor,ato
in the to be dis-upon prior death,her which case share isor his or

anyif if not “to his or her issue ifliving,tributed to the minor and
my living,—if issue are “to issue thenliving” livingthen or no such

representa-aforesaid, by rightin the cases to take ofissue, any of
livingare if he; husband,tion” or if no issue of the to hertestatrix

living.is then
appellant the character the use madeThe contends that of thus

the “issue” in article fourth establishes an intention to ex-of word
stepdaughter giftsthe the testatrix from for theanyclude of benefit
and to establish that she was not intended takeof “issue” thus to

meaningthe article third, byas “issue” within of which one-half of
any living my argu-the residue is left “to issue at death.” This

uponment the “issue of children”is based distinction made between
mine,” purposewhich is said to excludeand “issue indicate a toof

Mary providedand her issue from benefits for issue of the testatrix.
argument provisionthe referenceTo illustrate is made to the of

fourth, 2, paragraph A, providingarticle section that income shall
paid living”from time to time in the no“mybe to issue event that

child, originallyissue of a deceased for the trust is to bewhom
living payment.be at the “Ifestablished, Maryshall time of were

appellantintended be considered as the theissue,”to [testatrix’]
argues, “her issue would likewise be considered the is-[testatrix’]
sue, requirement giftand there would be no for the over to the

in article.”issue this[testatrix’]
2If be assumed that the first taker under section should beit

appellant dispute,of Mary, possibilityissue a which the notdoes
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assumed, it is obviousif death of that issue is alsosubsequentand
by hypothesisnot thereafter takeMarythat issue of could because

qualify of the testatrix.no such would be alive to as issueissue
living,”the “to from to timeAccordingly gift myunder issue time

bepayablethe income be to beneficiaries who would actuallywould
say, to herfact,issue of the testatrix in law and that is to own

ifdescendants, living. hand,children then otheror other On the
grandchild grandchildrenbe assumed that a true of the testa-it or

first, mydie, bequest gifttrix take and the of the over “toshould
living” givesissue from time to time no indication whether this

her toMary issue,class was intended to include or or be restricted
solely to descendants of thelawful testatrix.

gift over,The to “my mightissue” become toplainly necessary
permit duringuse of income the the trust,the continuance of which

to longwas continue as as children of the istestatrix survived. If it
appellant’s thoughtthe “mythat issue” could well have beenas

made the takers of the byincome in the first instance, rather than
pointgift over, it sufficientis to out that the bytestatrix could not

bequestsuch a have carried out her fundamental scheme es-of
tablishing forseparate eachshares of her children and linealtheir
descendants.

We fail to see how the distinction made in article fourth between
“issue of is,children” and “issue of mine” appellant contends,as the
“a completely unnecessary interpretedrefinement” unless to mean
that beneficiaries participating as “children” participateshould not
as “issue” unless in fact lawful descendants Ifof the testatrix.
provision been separatehad made for gifts contrasting classes,to

beingone class “issue children”of and the mine,”other “issue of
argumentthe might carry weight; but this is thatnot case. The
of phraseuse the mine”“issue of is adequately byaccounted for

the establishment of cross remainders between the various trust
shares to originallybe established for children and issue of deceased

Dependingchildren. upon circumstances, the cross remainders
might pass children,to to children of children, or to more remote

children,issue of mightas the case Allbe. such beneficiaries were
aptly comprehensivebydescribed the term mine,”“issue of which

largerdescribed a group than “issue ... of deceased child.”[a]
No more subtle use is discernible.

phraseCertainly the notwas used ain sense exclusive of children
and children,issue of interpretationfor such an operatewould to
exclude from the benefit third,of article Marysection not1, only
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neither ascribedtestatrix, purposeathetrue child ofanyalsobut
be assumed.reasonably toappellant northebyto her

refinement”“unnecessaryis anthat theargument distinctionThe
larger classmight be athe testatrixthat issue ofthe factoverlooks

group whichthe formergiftA tochild.a deceasedissue ofthan
equivalentnot besurviving children wouldtestatrix’includewould

theforIf substitutedchild.of a deceasedliving issuegifta toto
operativebe2 wouldB, whichof sectionprovisionsin thegiftlatter

de-itsurviving child, wouldlasttestatrix’upon the death ofonly
principal ofdistributing thebysharesplan separatestroy the for

in-children,deceasedliving issue of allamong thea sharesuch
child forparticular deceasedof theit to the issuegivingstead of

established.originallythe share wasissuewhose
giftsthatsuggestiontheargument also advancesappellant’sThe

preclude ulti-in order tomine” were made“issue ofin favor ofover
purposeargued that a likemother; and it isMary’sbenefit tomate

gift to the testatrix’withholding anyofrepeatedby theis disclosed
children,children, issue ofanydecease ofafter thehusband, until

of the testatrix.or issue
bysuggestedbe so motivated isthe testatrix toreason forNo
asis not suchweight argumentof thefact, and thefindingsthe of

contained in article second.express directionstheto overcome
afourth astake under articleunquestionably entitled toisMary

mother could bene-consequence, Mary’sInthe testatrix.“child” of
did,father,survive her as sheMaryshouldMary’sfit from share

thirty.agethereachingissue after ofdie withoutand thereafter
“mycontingent gifts2 in favor offourth, B,sectionarticleUnder

benefitingindicate an intention to avoidbe said tocannotissue”
dis-issue,could not here take as becauseMaryMary’s mother.

includingprior children,the death ofupon alldependstribution
Mary.

hus-provisions in favor the testatrix’argument that the ofThe
priorcontingent upon the failure or termination ofmadeband were

considerations) a(aside precludein from tax tointerests order-
upon disregardsinterest themother the husband’sby Mary’sclaim

one-the and to take more thanright of the husband to waive will
upon issueestate, dependingof the whether or nothalf or one-third

L., 359, pro-s. 12. far theof the testatrix survived. R. c. So as
arguedconcerned, mayin of the husband are it bevisions favor

Marymuch that intended to be issue withinplausibilitywith as was
age1 bemeaning third,the of article section because she would of



277

childany minorfather,her whereasposition provideand in a to for
thisparta of one-entitled to the whole ortestatrix,of the whether

not.residue,half of the would
ofapplicationin detail theappellantThe has considered some

an-might have beencontingenciesthe to the various whichwill
pointed out that if thereticipated at the time of execution. It is

and her fathermarriage Maryshould be no children of the and
nothing Maryif wasalone should the latter would takesurvive,

issueonlyintended to be issue. be true if lawfulThis would also
unques-survive, possibilityand the husband should a which the will

contemplated. argument disregardsthe thetionably Moreover
righthusband’s in such a case to waive the and take his statu-will

share, rightatory presumedof which the testatrix is not to be to
ignorant.have been The may argu-same answer be made to the

may presumedment that the testatrix not reasonably be to have
intended herthat husband should be cut off without benefit in the
event she onlyshould be survived him minorby byand issue of
Mary. issueMary’s similarly subjectwould take theto husband’s
right to waive the argumentwill. The that the havetestatrix must
intended Mary’s interest under the will to decrease as issue should
be born to the testatrix, rather than that Mary equallyshould share

anywith such issue wholly speculativewould be in the absence of
the directions contained in article second of the will which contra-

argument.dict the It becannot considered of controlling effect
in the face of those directions.

opinionWe are the provisionsof that the of articles third and
fourth are controlled by the second;directions contained in article

bythat reason of these directions Mary is entitled to take what-
ever a natural or childlawful born to the take;testatrix would
and that it was therefore intended that she should take as “issue.”
We consider article second plaina Mary’s rightsindication that
should rightinclude the to take as issue of the testatrix, ifand as
she were her “lawful lineal descendant,” even though she not.was
Although she was neither in or law a testatrix,child of thefact
and hence not her issue, she was to be considered and the con-will
strued “as if . . . were.” interpretation[she] The bydirected
article second is confirmed by provisionsthe of article Asthird.

appellantthe pointedhas out, the gift there made is to “my issue”
and not to “my ifissue, any.” It conveys suggestionno of doubt
that there would be issue to take. In view of the finding that the
testatrix did expectnot to be able to have children, it is a reason-
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able that would take underMaryinference she understood that
provision respectthis in Asany previously indicated,event. with

agree appellantto article fourth with the that “the usewe cannot
gift meaningless”of substitutionary‘issue of mine’ as a over is when

this is taken.view
SuperiorThe decree of the setshould be aside and dis-Court

probatemade in with the thetribution accordance decree of court.
of reached,In view the conclusion it considerunnecessaryis to

the admissibility in evidence of a ofmemorandum wishes executed
by 11,the on August 1947, concerningtestatrix property willed to
Mary Carlyle bywas theFitzgerald, which excluded court below

subject to theexamination, exception appellees.without of the

Appeal dismissed.

All concurred.
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