
307
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4104.No.5,Feb. 1952.

AlfredA. Stevens & a. v. G. Stevens.Caroline
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(Mr.Davis, Carleton & Carleton for theMcLane, orally),Graf
plaintiffs.

(Mr. theDevine & Millimet Millimet for defendant.orally),

originalJ.Duncan, Superior Court,The decree of the entered
7, of1950, provided parton December that as a of the rescission

relating corporation,transactions to the Stevens the defendant
“equalpaid fifty per profitsshould be a sum theto cent of net of

incorporationthe since in partner-business its accordance with the
ship agreement accounting proceduresand the duringused its ex-
istence,” any previouslyless sums received himby from the busi-

incorporation, including salary.ness after Stevens,See Stevens v.
135,N. That provided pending97 H. 137. decree further that

litigationof thetermination the defendant should continue as
manager receive his current salary.and

Upon court,transfer to this it was held thethat decree should
modified to entitle thebe defendant “for the fiscal years ending in

1949, profitsMarch of 1950 and 1951 ... to the net Stevensof
corporation less such sums as he received from business,the in­
cluding duringsalary,his those andyears paidalso less the sums

to the plaintiff during years.”or allocated Stevens,said Stevens v.
supra, Superior141. As thus modified originalthe Court decree
was affirmed.

the uponThereafter defendant for rehearing groundmoved the
thethat modified decree entitled him to only profitsone-half of the

1951,the after April 1,of business and that equitably he should
profitsreceive the entire net for the period. This motion denied.was

It plainseems that the former order operatedof this court to
provisions Superiorin the originalleave effect of the decreeCourt

except the yearsas fiscal throughto 1949 1951 Theinclusive.
object inplaintiffs repaymentthat forproviding byto be made
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equalhimreceipt by a sumcorporationthe on ofthe defendant to
decree last1949-1951, thecorporationnet of the forprofitsto the

therequire bySuperior repaymentfails tobyentered Courtthe
equivalent period.his for thatsalarysum todefendant of a

paragraphthepursuantthat to firstpointsThe outdefendant
casequestion in the ofsalary yearsthe in asof the decree his for

fromApril been deducted1, 1951, alreadyafter hassalary received
to re­defined and thatdetermining profits”in “net as thereprofits

imposeprofitshis out of net wouldquire repay salaryhim suchto
given himreducing compensation bythe thededuction,a double

decreeby originalthat themodified decree to less than afforded
adequate equitable.” Stevens v.held this court “not orbyand

thecomplete toStevens, supra, 140. seems to us a answerThis
though languageeven our formerplaintiffs’ objection, isolated from

thethought objection.afford a foropinion might be to basis
ownershippurposeThe the decree is tounderlying of restore

corporate to Stevens.plaintiffof the business in its form the Caroline
imposed bypurpose has not been The modificationThis altered.

opinionthe of to the de-former this court was intended afford
equitable managementcompensationfendant more for efficient of

corporation. Consequently,the he held to be to thewas entitled
corporationprofit the ofyearsentire of for the three full fiscal its

preceding exceptthe decree, part profitsexistence for of thesuch
previously paid plaintiffhad been or theas allocated to Caroline

Stevens, paidor the in salaryto defendant the form of or advances.
adoptedfinally profitsUnder the decree the Trial netby Court,

byto be profitare determined reference to returned on the income
corporationtax of the salaryreturns where the defendant’s has

already failingbeen deducted. It follows that there was no error in
incorporate in provisionto the decree a further therequiring de-

fendant to to thepay corporation salary received him betweenby
April 1, 1948, April opinionand con-1, 1951. The former did not
template that the defendant’s should be retained insalary the
corporation ownership of plain-which was to be transferred to the
tiff, but the equitably profitsheld defendant entitled to the entire

period question.of the business for the in
originalUnder the bydecree as modified order of this court the

perioddefendant entitled April 1,was for the after 1951, to one-
profitshalf of the net the partnership basis,of business on a less
duringsalary originalreceived that time. this period,As to the
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exceptdecree unchanged plaintiffsremained our Theby order. now
salary awardingto the of theallowance to defendant and to the

of profits him, Aprilone-half of the net to after the1, 1951. Under
to exceptions taken,decree which these were the com-defendant’s

pensation period Aprilfor the 1, 1951, largersince is somewhat
itthan would have been the originalunder decree. This results

from the fact salarythat his is from profitdeducted to de-grossv
termine the profitnet of which he one-half,is entitled to instead

beingof from profitdeducted one-half of the net determined on a
partnership basis.

representsWhile this a originalfurther modification of the decree
of 7, 1950,December saywe thatcannot it was either inadvertent
or abusean of discretion. The Trial op-Court anwas afforded
portunity to take into anyaccount fromresultingcircumstances
the continuance of the after April 1, 1951,business the effectand

upon provisionsof taxes the made in offavor the defendant. The
specificallyTrial Court found and ruled that the entereddecree last
. equity requires“constitutes . . what under all the circumstances

of the case.” The evidence does not establish that the further
modification was error plaintiffs’ exceptionsas a matter of Thelaw.
to the of salaryallowance awardingand to the to the defendant
of profitsone-half of the net Aprilafter 1, 1951, are overruled.

plaintiffs inurge supportThe further exceptionsof their that
corporationreduction of the assets of the by withdrawal of the

tonecessary payamount the indefendant accordance thewith
of the decree,terms will inresult inequity to the plaintiff. The

argument is not sustainable as a law,ofmatter and no abuse of
discretion has been demonstrated.

Exceptions overruled.

All concurred.


