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theis thatinto accountfails to takeseverity. argumentthisWhat
disablingas bequestion so intolerable topain day in becameon the

beproperlyeffect couldincapacityin work. Thisand to result to
con-and result as tounexpectedsuch an untowardfound to be

injury.stitute an accidental

Exceptions overruled.

All concurred.

Strafford,
No. 4103.4,Mar. 1952.

Walter W. Fischer v. Viola M. Patterson.
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Frank E. plaintiff.Blackburn for the



320

GregoireOvila J. for the defendant.

Johnston, Although plaintiff’sC. J. the declaration made no
expressreference to the contract it intro-parties,between the was

rightsduced in the ifevidence and case was tried as their were
by objectiondetermined it. been made formNo has to the of the

plaintiff’s pleading. Accordingly, the ofcase is treated as one
special assumpsit on a written contract.

finding plaintiff produce willingThe that the did not a customer
dispose plaintiff’sand able to buy does not of the claim for a com­

provisions agreement,mission. Under the of the Auth­“Exclusive
Sell,” only plaintifforization to not would the earn a commission

propertyif he sold said within three inmonths but the alternative
uponhe would be entitled happeningalso to one the of certaina

event, namely, a sale the property ninety daysof within after the
partiescontract plaintifftermination of to with whom thethe

negotiated during “Thus, mayits life. the contract employmentof
provide agent’s compensation dependentthat the only uponis the
happening event, irrespectiveof an agent’sof whether or not the

produced (b).efforts have it.” Restatement, Agency, s. 448 Hos­
Fogg,kins v. 60 H. disputed plain­N. 402. Since it is not that the

negotiatedtiff with the Bickfords, subsequently boughtwho the
property ninety days expirationwithin of the of the term of the
contract, plaintiffthe is entitled to commission ifa the relevant
provisions of the contract were still in effect at the time of the
sale and transfer to the Bickfords.

There was evidence tending to that theshow contract was ex-
tinguished throughthe salebefore the second broker either by

agreementmutual or by partrescission on the theof defendant.
,The defendant testified that she “left word . . to ittake out of

plaintiff’s] himhands . . . told I going put[the to it in Mr.was
again,” appearedBaxter’s hands and it plaintiffthat the had said

he “spendthat did not wish to any more time it,”on and notified
the defendant that he was not in sellinginterested the property.
There was also evidence that any lack of partaction on the theof
plaintiff may have been caused by high pricean unduly placed
upon property bythe the defendant. It could be found that, as a

partresult of this on the of the plaintiff,attitude the defendant took
the from the plaintiffhands of theproperty gave itand to Mr.
Baxter to sell.

A broker owes the owner of real duty usingestate the of reason-
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employ-hisofpurposeis thethatmake a sale wheretoable efforts
be(b). efforts shouldSuchAgency, s. 377Restatement,ment.

one, forexclusivebroker is antheagencythe ofgreater where
upon the broker’s services.dependentmuch morethen the is soowner

thisbreachedplaintiffthetrial, thatfound on a newIf it should be
contract ofof thejustified a rescissionthe breachthatduty and

the timefound atit could be thatdefendant, thenagency by the
plaintiff was nowith thethe contractto the Bickfordsof the sale

or otherwiserescindedIf the contract had beenlonger in force.
commis-entitled to aplaintiff not bethen the wouldextinguished,

bymade anotherthe of a salehappeningthe ofupon eventsion
respectevidence,the withquestion uponof fact allIt is aagent.

expressed, whetheropinion herebyis intended to befact noto which
byor rescissionagreementmutualextinguished bycontract wasthe

pro-itsplaintiffliable the underthe defendant is toor whether
also, Bates St.Porter, 241,87 N. H. 246. SeeLarose v.visions.

Place,v. 76 N. H. 448.Co.Shirt

trial.New

All concurred.

Rockingham,
4099.No.10,Mar. 1952.

Banking Company SleeperExeter William H. & a.v.


