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v. Walker, 457; Thompson22 N. H. v. Resnik, 85 415.413,N. H.
jurisdictionThe rule of this has been instated Woburn Bank v.

Woods, 77 H. 172,N. 178 as follows: “There nois rule of law which
prevents partya from ifproving, can,he that testimony he ad-has

isduced erroneous. The rule that he impeachshall not his own
witness does not mean that he cannot competentintroduce otherwise
evidence, merely because he has theretofore input other evidence
of contradictorya The authorities are all way.”the otherfenor.

questionThe whether the witness had sufficient knowledge of the
situation to be of juryaid to the awas discretionary matter with
the Trial exceptionCourt to which an is availing.not Ricker v.
Mathews, 313, 317; (3rd94 N. H. 2 Wig. ed.)Ev. 561; Drapers.
Corp. v. Pitman, 97 N. H. 1. the rulingSince of the Trial Court
may have been based on grounds, onetwo of which sufficient,was
the exception is notplaintiff’s sustained. Vallee v. 89Company,

290;N. H. 285, Mason v. Railway, N. 300,79 H. 304.

Exceptions overruled.

All concurred.

Strafford,
No. 4100.Apr. 26, 1952.

E. Broderick v. Adm’r.Blaisdell,William Willis

Sarah Broderick v. Same.A.
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(Mr.Cooper, Cooper orally),Hall & and John M. Brant Brant
plaintiffs.thefor

(Mr.Sleeper, Wayne MullaveyWilliam H. Robert Shaw and J.
Mullavey orally), thefor defendant administrator.

Duncan, J. theSince defendant administrator did not elect to
testify, testimony plaintiffsthe of each of the his or heron own
behalf, concerning events as to which the defendant’s intestate

have ifmight living, properly L.,testified was excluded. R. c.
25; Berrys.392, McArdle,v. 62 H. 354. no evidenceN. There was

thethat interest indefendant’s the estate as an individual was
that his assuch interest administrator ratherwas nominal than

Bartlett,real. Muir v. 78 N. H. 313. So far hereappears,as heCf.
“defends in ofright Reynoldsthe the deceased.” v. Kenney, 87

313, 714,H. 314. Anno. 172 A. L.N. R. 719.
plaintiff’s (s.The argument 25, supra) imposesthat the statute

disqualification upon spouseno testimonial the partyof the adverse
long spouse partyso as the is not in supported bya interest is

jurisdiction.lawsettled of this v. Poole, 71;White 74 N. H. Chase
Pitman,v. 69 423.N. H. See v. Elliott,Weston 72 N. H. 433. As

cases theindicate, merelythese rule is not affected because the
isspouse likewise an adverse party separatein a toaction enforce

rights.independent plaintiffThus the competentWilliam acould be
in brought plaintiffwitness bythe. action the Sarah and she could

competentbe alikewise witness in his action.
However, the record does plaintiffnot disclose that either was
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plaintiff”“thethatproposalThefor the other.as a witnessoffered
him orby“doneacts, and servicestestify to deedspermittedbe to

followed, indi-whichcolloquywell as certainplaintiff,” asher as
in hiswitness oroffered as aplaintiffeach wasrather thatcated

not calledand the Court wasasserted,behalf. It was nother own
requisite per-possessed theof themassume, that eitherupon to

of claim ofsupportin theas aknowledge qualifyto witnesssonal
excluded.properly R.testimony, offered,as wasThethe other.

the “not calculatedsupra. languageThe of offer was392, 25,s.L., c.
Court.”the of thebring contention to notice Trialplaintiff’s]to [the

v.422, also,N. 426. See GardnerCompany, 95 H.Marchand v.
Company, 452,N. H. 457.79

be“justice hearingnot done a further wouldIf has been and
1)(R. scopethe madeL., c. because of the offerequitable” 398, s.

morethought him be broader orplaintiffs’ bycounsel was toby
through failedwas,it accident or mistake it tospecific than and

purpose plaintiffsthe Trial the are freeconvey Court,its full to
court.by appropriatea trial motion addressed to thatto seek new

bypermit parties testifyto the toexceptionsThe the refusal to
ruling L., 392,discretionary 26,under R. c. s. disclose no error which

open to here. amendment of 1941 this sec-is correction Before the
provided that a itparty “may testify,”tion be allowed to when

injustice“clearly appears to the court that be done withoutmay
reject-testimony ruling court, admittingthe . . . and the of the or

excepted 336,and c.ing testimony, may L.,his be to revised.” P.
provision exceptionAs the latter construed,s. 28. was an to such a

ruling brought appellate “questionsbefore the court of fact as well
Simpsonthose of Gosselin v. Griffin, 510, 511;as law.” 79 N. H. v.

Gafney, 66 H. 261. It byN. was settled the decisions that a case of
injustice by showing partynot established thewas a that adverse

surviving knowledgethe solewas witness to events within the of
Berry 354,the decedent. v. 62 N. H.McArdle, supra; Tuck v.

Nelson, 469, 472;62 H. Shepard,N. True v. 51 N. H. 501, 503.
(Laws 132)The 1941 amendment c.1941, statutoryeliminated the

provision rulingfor of the of the Trial thatrevision Court so the
question rests in “Ifnow the sound discretion of the Trial Court.

injusticethe court finds that done the ofmay testimonybe without
inparty,the the court may, discretion, partyits allow such to

testify.” L., 392,R. c. s. 26.
exceptionsThe discretionaryto the action of the Trial Court

uponthe partialunder amended section cannot be sustained the
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record before us. It notdoes disclose what evidence from other wit-
jury,nesses was before the and findingit cannot be said a thatthat

injustice might compelledresult from testimonyexclusion of the was
as a matter of law.

exception permitThe the to plaintiffs testifyto refusal the to
grounded upon hypothesisthe that the administrator elected to
testify when he offered the testimony of his wife is without merit.

representativeShe was not the the disqualificationof estate and the
imposed by the' by rep-statute is waived only the election theof

L., 392,resentative himself. R. c. 25.s. There is no evidence to
support the assertion made at the trial “closelythat the wife was

legalinterested” in any sense. 71, 74,White v. N.Poole, 74 H.
supra; Smith v. Wells, 49,70 N. 51;H. v.Chase N. H.Pitman, 69
423, supra; Foster Ela,v. 69 H. ChagnonN. 460. Perkins,v.Cf.
88 N. H. 362. It thewas administrator who “the onlywas heir.”

Exceptions overruled.

All concurred.

Hillsborough,
No. 4101.Apr. 26, 1952.

Regina L. Malbouf v. Daniel J. Malbouf.


