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553, appears556. It clear 2262by plaintiff’sto us that art. the
right of action was absolutely extinguished in the Province of
Quebec, where it created,was after yearone from the date of the
accident, and such interpretationhas been the placed pro-thison

by Quebecvision Dupuisdecisions. Railwayv. Canadian Pacific
193; Regent12 C. S.Co., TransportTaxi & Freres,Co. v. Maristes

2 70,D. L. R. SupremeA. C. 295. The[1932] Court of Vermont
has similarly construed art. Tarbell2262. v. Grand Trunk Rail-
way Co., 452;449, Railway94 Vt. Osborne v. Co.,Grand Trunk
87 Vt. 104.

by Quebec law, interpretationSince under our 2262which of art.
concededly governs case, plaintiff’s rightthis the of ex-action was
tinguished before her brought,suit was it follows that the Trial

proper.Court’s order of dismissal was

Judgment thefor defendant.

J., did theLampeón, not sit: others concurred.

Rockingham,
4113.No.Apr. 26, 1962.

v.State William Poulos & a.
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Gordon Tiffany, Attorney General,M. and Arthur J. Reinhart,
city solicitor, for the State.

(of York)Hayden Covington (Mr.C. HenryNew and M. Fuller
Covington orally), for the defendants.

Johnston, J. Since the pend-C. defendant Derrickson has died
ing appeal, appealhis the on 381,his behalf is abated. 24 C. J. S.

cited;and 96 L. 1317,cases A. R. 1322.
The Trial cityCourt found that the in refusing grantcouncil to

licenses to the arbitrarilydefendants acted and unreasonably. The
latter had pay anyoffered to reasonable customarily paidfees for
the the park any expensesuse of as as by citywell incurred the in
permitting holding requestedthe meetings. However,of the theif
Court remedy wrongfulwas correct that the for such conduct was

appropriatein proceedings opencivil and in holdingnot air meet-
ings in ordinance, exceptions survivingviolation of the the theof
defendant should be overruled. According Court,to the the de-

their remedy.fendants misconceived It has been byconceded the
defense this transfer, one,on as well as on the first that the ordinance

languageis valid on its face. It is identical in thewith statute that
Cox, 137,was construed as valid in State v. 91 N. wasH. which

in disputedaffirmed Cox v. New 312 U. S. It isHampshire, 569. not
applies parkthat the theordinance to that was the scene of the

open objectionmeetings question.air in No been made to thehas
application meetingstheof ordinance to the areas where the took
place, exception respectany finding rulingand no taken to or with
thereto.

overruling jurisdic-inWe see no reason for the law as stated this
wrongful prosecutionrefusal license istion that a to not a bar to a

“Aacting wrongfulfor without a license. refusal of a license is not
equivalent prosecuting proper proceed-a of byto license. Instead



355

disregardtolicense,a defendant choseings rightbis claim of to the
Stevens,v. 78penalty.”must the Statethe law and submit to

provision forIt the268, statutorybe noted thatN. H. 270. should
valid,person heldbysale an unlicensed waspenaltya in case of a

requirementto ofrespect aa of another section witheven if clause
This case set forth theclearlybe found invalid.residence should

Hampshire wrong-byin New one who hasprocedure to be followed
pagestated on 270fully license. What was therebeen denied a

ample remedy“The hadpresent defendantapplies to the case. an
in the writ of certiorari.”

Judicata,” 49, p.Yale in an article on “Res v.The Law Journal
licensing agencies has“The action of state1266, asserts as follows:

againstbe conclusive collateral attackuniformly been held to
inhas made errors of fact or of lawbeen betweenNo distinction

grant the The same has beenthe mistaken refusal license. resultto
a based an unconsti-reached even the denial of license onwhere was

provided the entire statutestatute,section of a that wastutional
thereby Stevens,not rendered invalid.” The writer also cites State v.

Carpetauthority. also, State,See Phoenix v. 118supra, as Co.
Ala. 143.

Hampshire Stevens,v. has citedsupra,The New case of State been
Flynn,in the case of Malden v. 318authorityas Massachusetts

280 the court there “The in­pagesMass. 276. On and 281 stated:
however, givesthe thevalidity health,of the rule of board of de­

transportright garbage throughno to the Maldenfendant streets of
Blacking­permit in s. v.a violation of 31A.without Commonwealth

352; 192;v. 225ton, 24 Pick. Commonwealth Mass.McCarthy,
86; Orr,v. 241 Mass. State 68 Conn.Gardner,Commonwealth v.

TheStevens, 78 H. 268. defendant was entitled to101; State v. N.
impartiallyforapplication permithave his a considered andfairly

by might petitionboard and have maintained a forthe mandamus
. .”if the refused to consider it . .board

Duffy,stated in v. 118principle clearly LipkinThe same of islaw
provision of84,L. of which is as “TheN. J. the headnote follows:

conductinglicense carryan ordinance that a to on the business of a
junk not be issued a is unreasonableyard should to non-resident

compelbybut is to con-discriminatory, remedyand the mandamus
a not theapplicationof the for license and conduct ofbysideration

portionsin violation of the thesuch business valid of ordinance
any license whatever.”without

posi-in on33 Am. Jur. 395 the article “Licenses” takes theWhile
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tion that the cases are itunanimous, Stevens, supra,not uses State v.
in support following: however,of the “According cases,to other

by licensing appli­when a license is refused the officer,although the
necessarycant has done all that is to entitle him thereto, he has

right proceed required.”no to do the act for theto which license is
53 C. in727, subjectJ. S. its article on “Licenses” ofdiscusses the

proceedingsdefenses to criminal for violation of license Thelaws.
following is stated: “The fact appliedthat accused had for the re­
quisite license, fee,tendered the and had been refused a license con­

prosecutionstitutes no defense a criminal actingto for awithout
license unless the license authorities declined to issue a license on

groundthe required;that none was and it is likewise defense tono
applicationshow that an for a unavailing.”license would have been

authorityAs for the proposition,first Commonwealth McCarthy,v.
225 Mass. 192, which referred inwas to Malden v. isFlynn, supra,

.used­
The heavilydefense relies on the Connecticut,case of Cantwell v.

296, proposition310 U. S. for the that the availability of the writ
of mandamus under Connecticut tolaw review the action of the ad-

refusing permitministrative officer in a was not pre-sufficient to
clude the consideringcourt from the constitutional defenses. It

be noted,must that inhowever, that case the entire licensing statute
appliedwas held invalid it personsas was to engaged distributingin

literature purporting religiousto be and soliciting contributions to
publicationbe used for the of such literature. The situation is dif-

ferent from that referred in theto Yale inJournal, supra,Law and
Stevens,State v. supra, where the entire statute is not rendered in-

valid, so that mayconvictions be had under portions. Againvalid
jurisdictionwe call attention to the fact that in this if a licensing

appliesstatute is constitutional and seekingto those license,a the
remedy providedhere proceedingsconsists of against licensingthe
authority wrongfullythat has denied the license. The substantial
rights of the defendants to licenses are not here but therefused,

they maymanner in which be exercised must in li-be defined the
censing proceedings originating before the remedycouncil. Their

againstwas the city council of Portsmouth but they chose not to
it.follow

HagueSimilarly, it was held in v. O.,C. I. 307 U. S. that496,
municipal enjoinedofficerscould be from action under certain ordi­

rightsnances that violated the speechconstitutional of free and of
publichadassembly. Permits been refused for unlikemeetings, but,
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contemplated under ordi-prosecutions werebar,the at thecase
rightcourt wasthink the belowinvalid. “Wenances that were

publicto meet-[relating1quoted in noteholding the ordinancein
dealing'Concerning the ordinancep. 516.ings] uponvoid its face.”

pageat 518:printed matter, the court saidofwith the distribution
underdistribution is voidabsolutely prohibiting such“The ordinance

concede.”petitionersand soGriffin, supra,in Lovell v.our decision
inthe court decided thatStates, 114,327 U. S.EstepIn v. United

Training and Servicefor violation of the Selectiveproceedinga a
the local boardcould that the order ofAct a defendant showof 1940

hishe had exhaustedjurisdiction the board sinceexceeded the of
de-wrongfullyThe board had denied theadministrative remedies.

religion. necessaryexemption as a minister of It was notfendant an
corpushabeas to com-the order and then resort tocomplyto with
U.States, 338,the remedies. Gibson v. United 329 S. wascivilplete

holding. In the case before us the defendantsimilar in its facts and
advantage proper remedyavailablehas not taken of an andPoulos

against licensing authority. Moreover, prosecutedthe he has been
requires openunder a license before aira valid ordinance which

public meetings complete uponbe held. The casemay State’s was
the the license. Theshowing the conduct and absence of valid

governed. necessaryordinance then It was not for the State to
rightful EstepInshow the denial of the license. the and Gibson

cases, governmentit essential for the to establish the ofwas orders
complythe local boards before it could convict for failure to with

those These two last mentioned cases are similar to theorders.
prosecutions comply quarantinefor failure to issuedwith orders of
by health in the for the In caseofficers cited brief defense. such

validity, questioned, bythe order and its if must be established the
prosecution.

remedy any arbitraryThe of the defendant Poulos for and
of council in cer­city accordinglyunreasonable the wasconduct

appropriate proceedings.tiorari or other civil American Motorists
Garage, 362,Ins. Co. v. 86 N. H. 368.

excep-abated;State v. Derrickson
Poulostions overruled.of defendant

All concurred.


