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mademay beHowever, applicationneeds. should occasion arise
InSuperiorto for further conclusion whilethe Court directions.

appointordinary circumstances it is advisable to disinterestedunder
special in here weadministrator,for a the circumstancescounsel

improper.thesay appointment wascannot

jExceptions overruled.

All concurred.

Hillsborough,
4133.No.July 1, 1952.

PotterAdm’x w.w.a. Estate Nellie L.Tate,Pearl I. of

v.

Hooper & a.William G.
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Wig­gin administrator,Sundeen,& for theWarren, Wilson,
furnished no brief.

Lampeón, Although questions affectingJ. the distribution of
Superiorinvolved, properlythis estate are the matter before thewas

Bigelow, 216, 218;Court. Duncan v. 96 N. H. Tam­Roberts v.
worth, 223, again96 N. 227. Here what the testatrix intendedH.
by what said in v.determinating Colonyshe her will is the factor.
Colony, 97 N. H. 386.

wordingThe of the “eveningly brother,will devided between my
myand Nieces and Nephews,” of, instance, “evenlyinstead for

among my brother,divided nieces and nephews,” tends to indicate
that she intended equalthe residue be parts.to divided into two
The use of the words “devided between” onlyand the fact herthat
living Hooperbrother William resided with her leads us to conclude
that she wanted this brother to have one half of the herestate and

nephewsandnieces the other half.
having predeceasedHer brother her, his half of the goesresidue

by provisionsvirtue theof of L., 350,R. c. 12,s. to his sole heir-at-
law, son, Hooper.his William G. Stearns v. Matthews, 435,94 N. H.
438; In re Rose 95Estate, 208;N. H. Roberts v. supra,Tamworth,
226.

regardsAs the other half it seems to us bythe testatrix intended
gifther will a to a Campbellclass. v. 64Clark, 328, 330;N. H.

supra.Roberts v. Tamworth, thatConsequently half is to be dis-
pertributed capita nephewsto her and livingnieces at her decease

(including said Hooper).William G. Campbell v. Clark, supra;
Fowler Whelan,v. 83 N. H. 453, 456; Roberts v. Tamworth, supra,
227.

discharged.Case
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Duncan, J., dissented: the others concurred.

dissenting:Duncan, J., This decision in effect overrules the
holding Co., 65, original juris-of v. Trust 92 N. H.Podrasnik that

by solely pro-diction to decree distribution is statute vested in the
also, v. v.Dow, 58;bate court. See Rockwell 85 N. H. Barrett

Cady, 60, apartN. H. 64. Considerations convenience are78 from
involved, gone unpresented inwhich have this case. Since I notam

power Superiorsatisfied that the of the Court extends theto advice
sought, I hold presentedwould that the issue should first be to the
probate court for determination in juris-the exercise originalof its

c.L., 360,diction. R. s. 7.

Hillsborough,
No. 4114.7,Oct. 1952.
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