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Duncan, J., dissented: the others concurred.

dissenting:Duncan, J., This decision in effect overrules the
holding Co., 65, original juris-of v. Trust 92 N. H.Podrasnik that

by solely pro-diction to decree distribution is statute vested in the
also, v. v.Dow, 58;bate court. See Rockwell 85 N. H. Barrett

Cady, 60, apartN. H. 64. Considerations convenience are78 from
involved, gone unpresented inwhich have this case. Since I notam

power Superiorsatisfied that the of the Court extends theto advice
sought, I hold presentedwould that the issue should first be to the
probate court for determination in juris-the exercise originalof its

c.L., 360,diction. R. s. 7.
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plaintiff,Paul E. the filedNourie, for no brief.

Doyle brief),J. the(by Knight.Robert for defendant Fred G.

George Nelson,F. the Inc.,for defendant Hudson Associates,
filed no brief.

TheGoodnow, questionJ. sole Knightraised is whether Mr.
suffered injury “while . . . participating anyin contest.” The
plaintiff Knightcontends that participatingwas so although he

merelywas in attendance at the watchingraces as a crewman and
the race pitfrom the at the time- injuries.he received his The
defendants maintain that he was not participating since he was not
actively engaged any partin of the race at the time. If he was
not participating, he does not provisionscome within the of the
policy excluding coverage personsto of that class plaintiffand the

obligated payis to any judgment recovered by him in the suit
against Hudson Associates, Inc.

The word “participating” has no clear and meaning.unmistakable
In primary sense,its it means simply sharinga taking partor with

but appliedothers when it is particularto a situation, it takes on
secondary implications that render ambiguous.it Under some

it maycircumstances denote passivea mere sharing while under
other implicationcircumstances an of active engagement may ac-
company its use. 67 O. J. S. 879.

The appliedtest to be in interpretationthe of the insurance
policy has been Hoytstated in v. Co.,Insurance 92 N. H. 242, 243.
The test is what a person in positionthereasonable of the insured
would have understood the words of policythe mean,to determined
in the light of the circumstances surrounding operationthe insured’s
of the Hudson Speedway. The insured was engaged in operating
an automobile profit.race track for The contests byconducted it
were jalopiesraces between which were operated on the track.
Under its contract with National Jalopy Association, Inc., it was
provided injuredas to paidnon-members who regularthe fee
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medical carethat the association would furnishthe associationto
the association whoprovision as to members offrom theas distinct

Thealso benefits.onlybe medical care butto furnished notwere
liablenot be forprovidedalso that the insured shouldcontract

pitmen of the associationto or who were membersinjuries drivers
The insuredliability to non-members. knewbut was silent as to
liabilitythat was not relieved from as to allfrom this contract it

races.in attendance in connection the conduct of thepersons with
during practice or a race theinsured also knew that a sessionThe

notoccupied by owners, and crewmenpit area would be drivers
exceptthe that for drivers and officialsengaged on track and the

during practicebe the track apermittedthere would no one on
or a race.session

subjectpersonsfar the to riskconcerned,So as insured was the
practicebodily duringof session or contest fell twoinjury a a into

classes, includingthose on the the and the driverstrack officials
theoperating jalopies includingthose off bothand the track the

public grandstandin the and drivers,the and inowners crewmen
pit. pit duringthe Those in the in substantiallya race notwere

greater danger of bodily injury racingfrom the contest than those
grandstand.thein The risks involved those on andto off the track

materially. securingdiffered In insurance in connection with its
operation of track,the Associates, acceptedHudson Inc. an ex-

injuries occurringclusion of injuredwhile person practicingthe was
for or participating in any questioncontest. The accident in did

occur during practicenot a session presencebut the of that type
of exclusion in the clause injuriessame excluding occurring while

injured personthe participatingwas any significancein contest has
in determining understandingthe of the meaningas to theinsured

policyof the terms.
We are of opinionthe that a personreasonable in the position

of the insured could not have understood questionthe clause in
any personsto exclude other than injuredthose activelywhile

inengaged practicethe sessions or the contests themselves. Mr.
Knight participatingwas not in the the meaningcontest within
of the exclusionary policyclause of the at the time he received

injuries.his Accordingly, he is entitled to the benefits of the policy.

Judgment thefor defendant.

All concurred.


