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petitioner Sullivan,Gardner C. Turner for the and the town of
filed no brief.

certi­Duncan, J. The action of the State Tax Commission in
fying foregoing question presents preliminarythe court ato this
question authority questionof the the determine theof court to

(Part Second)transferred. The 74th Article of the Constitution
provides Legislaturethat each branch of the as well as the Governor

upon important questionsand authorityCouncil shall have of law
uponand require advisory opinionssolemn occasions to of the

giveJustices the authorityof court. The constitutional to advice
is limited to the cases enumerated in the article and cannot be ex­

by legislativetended In School H.Manual,action. re Law 63 N.
574; In 621;Blanks, Harveyre Probate 71 N. H. v. 73Harvey,
N. H. also, 147, Only106. See Faulkner v. N. H.Keene, 85 150.
the bodies named in the resolution are entitled to such advice
(Opinion 706)Justices, opinions62the N. H. and will not beof
given upon likelymatters to come before the forcourt decision
as might disqualifiedto which the members be by priortheir ex­
pression opinion.of Revised Laws, chapter 373, 8;section
Opinion Justices, 638, 639; Opinionthe 70 N. H. Justices,theof of

557, opinions95 N. H. Wyatt Equaliza­and cited. See v. Board of
tion, 552,74 N. H. 573-4.

On the questions mayother hand bybe certified thisto court
such bodya as the Public pursuantUtilities Commission, legisla-to

(R.tive authority L., 287, 20, justiciablec. s. as amended), when
rights are questioninvolved and the in adversary proceed-arises
ings before the commission. Petition PowerWhite Mountainof

96Co., N. H. 144. See Petition Public H.Co.,Service 96 N. 310.of
inAccordingly, Opinion (2d)Justices,the 81 845, 850,A. renderedof

May 15, respecton 1951, with to a bill providing for a retail sales
tax, it was stated that authority might properly uponbe conferred
the State Tax Commission to certify courtto this for decision
questions arisingof law in connection with the ofadministration

proposedthe law, provided questionssuch arose “in the course of
proceedings brought before the commission for determination.”
As was there stated: power“The given for purposeis the of ad-
judication and not for that of mere advice. Thus pro-limited the

proper.”vision is
The limitation stated in the foregoing Opinion is thought to

to the authority conferredapply by L.,R. 78,c. s. 35, under which
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Thecertified and transferred.question now before us has beenthe
statutoryindicate thethe commission fails to thatbycertification

adjudicationpurposefor the of and notis exercisedauthority
appears petitionerSo far the beforethat of advice. asmerely for

legal presentedinterest in the matter forthe commission has no
paid,petitionThe does not seek of taxesrecoverydetermination.

existing pastinterest in the matter of distributionsallegesand no
paidresulting yearstherefrom. The income taxes for theinjuryor

petitioner’s obligationin the and no abatementquestion satisfied
sought.appears to have been

under is thatrightThe of distribution the statute of the town
ordinaryor entitled to the distribution. Under circumstancescity

fromremedy bythe for erroneous distribution is certiorari the de-
agency charged duty makingcision of the with the of the distribu-

Exeter,tion. v. 69 N. H. 336.Pittsfield
appears citySo far as neither the of Keene nor the town of Sulli-
party petitionvan was a to the before the commission which

prompted this certification. The appearedtown has in this court
intervenor, supporting position petitioner.as an the of the However

proposedthe which it iscity, from that the in bequestionamount
proceedswithheld in the distribution of tax for the year,current

is not us party.before as a As was said in In Manual,re School Law
574, 575, prospective63 N. H. “A . . . without no-determination

opportunity hearing giventice and of personsto whose interests
bemay involved in the facts and the particular case,law of a

judicialwould not be exercise power.”an of right“There is no
adjudicationto an of matters not in Conwaycontention.” Board,v.

89 H. 346,N. 349. See Merchants Mut. &c. Kennett,Co. v. 90
H.N. 253.

appearsSince it anyto us that determination questionof the
mighttransferred which we make upon this certification would be

advisory only, we must respectfully decline to make it. If the
question should later arise in adversary proceedings mayit be de-
termined appropriateunder procedure. On the hand,other dis-

provided (Lawstribution as by statute 10)1951, c. requiredis not
to await the institution of adversary proceedings.

discharged.Case

All concurred.


