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concurred.the othersdissented:Kenison, J.,C.

privatepurelydissenting: resurfacing ofTheJ.,Kenison, C.
fromin the winterofthe removal snowin the summer ordriveways

proper publicapublicto the is notopennotprivate driveways
313 Mass.Justices,OpinionSee thecities.of towns andfunction of

incidental toandare subordinatesuch actionsThe fact that779.
thecovercharged are sufficient topricesneeds that theandtown

suf-taxpayers is noton theburden fallsthat no ultimatesocost
properessentially activity into aprivateanficient to convert

public purpose.
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andBean, Assistant,General, Jr.,Arthur E. LawAttorneyDeputy
(Mr. Blodgett theforCounty orally),SolicitorMorris,J.Thomas

State.

orally), for the defendant.Doyle brief and(byRobert J.

defendant’scase,close of the State’s theGoodnow, At theJ.
did notThe defendantdirected verdict was denied.motion for a

evidence.upon proceededmotion to introducehis case that butrest
a ver-evidence, againhe moved for directedAt the close of all the

verdict isquestion on of the motions for a directeddict. The both
jury.evidence for thewhether the whole case contains sufficient

15.Newman, 10,State v. 74 N. H.
spentdefendant wife the even-The evidence is that the and his

ing July 21, 1951, camp Derry playingof at their cards andin
very byMrs. LeNoir drunk indicateddrinking rum. became as

her after heranalysis showingthe of blood made death an alcoholic
thirty-fourof Theper by weight.concentration hundredths cent

testimony during evening drowsydefendant’s is that the he became
sleepwent to his head on the hisand with table on which he and

been playing awoke,wife had cards. When he he found his wife
lying on the floor in the condition in which the officers later found

thinking dead,her and she hewas drove Derryinto and notified
police. Theythe returned with him and found ofbodythe dead

Mrs. LeNoir on the clad onlyfloor in panties, stockings.andshoes
dress,Her torn half, piecesalmost in and several slipof her were

in thefound wood basket. She lying partwas on slip.of her
body byThe was viewed three Thedoctors. first one who was

called theto scene saw one contusion with a scratch through onit
the left side of the neck and another about the midline of the front
of doctor,the neck. The next the medical referee, examined the
body externalfor evidence about four hours later and threefound
contusions on the left side of the neck with a scratch through the

togethermiddle one with a fourth contusion on the supersternal
Dr. performednotch. Moran who the autopsy noon,about did not

note the minutelycontusions but did observe two on the Inneck.
addition to the marks on the neck there were other marks on the
arms autopsyand the applicationdisclosed of further violence to

positionthe skull at a which could probably not have been caused
by a Thefall. autopsy indicated death to have resulted from
asphyxiation. gaveDr. Moran opinionit as his that the asphyxia-
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frompassageof the airobstructionmechanicalby ation causedwas
by hand.externallylungs appliedthetothe mouth

sufficiencyto theby the defendant asquestion raisedThe sole
asphyxiation. Boththe cause ofdo withhas toof the evidence

death wasagree the cause ofthatthe defendantthe andState
thethroughState,of the as statedpositionTheasphyxiation.

hemorrhages- scatteredtheMoran, is that smallopinion of Dr.
the walls ofrupturing of thinextensivelungs and thethrough the.

evidenceexternalcombined thelungssacs of the withthe airsmall
positions thein thatparticularthroat theapplied to theof force

asphyxia-opinion thatappeared support findinga andcontusions
The con-by hand. defendantstrangulationfrom ation resulted

complycertainty toan is not of sufficientopinionsuchtends that
crime be-proof of essential elements of therequirement ofwith the

support contention, the de-In of thisreasonable doubt.yond a
damageautopsy anyto discloseout that the failedpointsfendant

strangulationneck and a handbyof the thatto the soft tissues
damage. by thesuch The doctor calledcauses internalusually

appliedforce to the throat sufficientstated that externaldefendant
damage the internal tissuesstrangulation probablyto wouldcause

strangula-ruleconclusively possibilitybut did not the ofeven he out
differedby damage.tion a hand without such This doctor also

concerning significanceMoran the of the evidence ofwith Dr.
lungs.ruptures hemorrhages opinionof the air sacs and of the His

respira-paralysisof the cause of was alcoholic theasphyxiation of
thetory opinion,center of brain but with this both Dr. Moran and

disagreed.Dr-. Jetter
asphyxiationThe medical evidence of causeState’s the of is not

opinionIt is evidence given byconclusive. a doctor with which
opinion disagrees.another doctor Such dif-contradictions and

opinionof cannot be in fact,ferences avoided and ofare matters
in litigatedcommon concern all cannot said,cases. It be as the

asserts, the disagreedefendant that because doctors as to the cause
of asphyxiation, the State has provefailed to its beyondcase a

doubt and exclude possiblereasonable to other causes than the one
on it rests Thewhich its case. resolving of the contradictions in
the jury.evidence is for the There both laywas medical and

pointedevidence which to acts of violence. The improbability, in
her state ofview of extreme intoxication, that such acts were the
own,victim’s combined with evidence indicating thecommission of

crime theby defendant, warranted the verdict returned.
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requisite quant-by themust be shownelement of an offenseEach
224, 230. The cause ofBartlett,v. 43 N.proof.of State H.ity

proof in thean essential ofthis case was elementasphyxiation in
Kilcoyne,State v. 82evidentiarynot a mere fact.case andState’s

support the State’sampleThere evidence in of432,H. 433. wasN.
hand,strangulation aasphyxiation byresulted fromposition that

findingwhich, by jury,if the was sufficient to warrant abelieved
ofa reasonable doubt the exclusion otherbeyondthat fact toof

possible bycauses raised the defendant.
explainedthe that thecharge jury,In the to the Trial Court

manslaughterthe wasbeingfor which defendant was triedoffense
concerningthe and the thedegree jury pertinentof first instructed

(R. 8).L., chargedof the 455 s. then in effectparts statute c. He
wife,the claimed thethat State that defendant choked his thus

death,causing her and that he was guiltytherefore of offensethe
strangled with design or,either because he her a to effect her death

he design,if acted suchwithout he caused her whilebecause death
engaged in the commission theof offense battery.of assault and

expresslyThe Court charged “that batteryassault and is offensean
meaningwithin the of the degree manslaughter] statute.”[first

exceptedThe defendant' rulingto this theand to submission of that
jury groundsto the on theissue that proofthe offense of iswhich

required theto make crime one of manslaughter degreeof the first
must be an otheroffense than the actual act which thecaused death.

The definingstatute manslaughter (R.degreeof the first L.,
8)455,c. s. the “engageduses words in the anycommission of
(Emphasis supplied).offense.” This language does not theinclude

offenses mentioned in L., 455,R. c. 1,s. defining murder theof first
degree since manslaughter expresslyis described beingas "not mur­

butder” it does include all other offenses. No exception of the
offense of isassault made in the statute nor does it limit offenses

thoseto other than the one which causes the death. If “any offense,”
other than one of those described in R. c.L., 455, 1,s. com­was

bymitted the defendant legaland was the cause, and simplynot
occasion,the of the homicide, it is sufficient to make the onecase of

manslaughter the degree.of first v.State Rheaume, 319,80 N. H.
329.

Exceptions overruled.

All concurred.


