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Merrimack,
No. 4130.5,Nov. 1952.

Kelley.Lulu M. Martin v. John A.

Peter J. Martin v. Same.

Atlee F. Zellers (Mr.and H. Thornton Lorimer Lorimer orally),
plaintiffs.for the

Sulloway, Piper, Jones, Hollis & Godfrey Irvingand H. Soden
(Mr. Soden theorally), for defendant.

TheDuncan, J. collision which gives rise to these actions oc-
(hereinafterplaintiffcurred as the wife called plaintiff)the was
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leaving “Dot’safter Restau-west to eastcrossing highway fromthe
hus-the Herwesterly highway.ofso-called, on the siderant,”

ofeasterlyin on the sideher an automobilewaiting forband was
ac-son, according testimony,herher minor tohighwaythe and

ran on ahead to enterof the road and thencompanied wayher half
just easterly of the centerstruck at orthe She wasautomobile.

southerly,defendant, proceedingwasof The whohighway.the
heapproachingplaintiff highwayhe the the whentestified that saw

hadaway expectedbut her wait untilfeet to hewas two hundred
“got fiftyaccident,he the when he aboutpassed. describedAs

her, made dash in front of me.” He testifiedfeet from she this out
he unablealthough left,that he turned to his was then to avoid

striking her.
plaintiffs travelingThe claimed that the defendant ex-was at an
speed, keep proper lookout,cessive that he failed to a heand that

L.,for failing comply requirementswas at fault to with the of R.
119, 22, operatorc. s. the ofprescribing approachingconduct an a

pedestrian way.on the traveled These issues were all submitted
119,to the The instructionsjury. relating speed quotedto R. L., c.

29,s. by 1949, 286, 1,as amended Laws c. s. in and withfull dealt
primathe fiftylimit of miles an hour byestablished sectionfacie

plaintiffs30 exceptedIV as so amended. The to the thefailure of
juryCourt to the with respectinstruct to the following portion of

yehiclethe amended section 30: “The of everydriver shall,motor
the requirementsconsistent with of section 29, drive at an appro-

priate speedreduced . . . when approaching a hill crest. . . .”
There personwas evidence that a near highwaythe in front of

the restaurant could seefirst a approachingsouthbound automobile
scene thetho of accident as it came aover rise at a distance 676of

feet away. Two-thirds of the automobile would be visible 500at
feet and it come intowould full view at a of Thedistance 393 feet.
operator of such an automobile topcould see the of a pedestrian’s

pointhead from a away,650 feet and moreincreasingly as con-he
tinued south. The highway north of the restaurant practicallywas
straight theover distance involved, and for over a hundred feet
north of the restaurant was “almost level” according engi-to a civil
neer who testified. The same witness testified: “The high point of
the hill, if canyou call it that, is about in front the restaurant,of

changebut the in the area shown very slight.”is While “the area
shown” not clearly appeardoes from the record, other testimony
of the witness indicates that it extended beyond utility polea more
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testimony relatingThe to obstructionnorth.than 100 feet to the
aboutappreciable grade forindicated that there was noof the view

he theThe defendant that first sawfeet at testified400 least.
away.plaintiff about 200 feetwhen he was

in thethere wasthus disclosed no errorUnder the circumstances
request. presentedThe resemblesplaintiffs’denial the situationof

69,in v. H.Lewis,the court 89 N.bythat considered Laflamme
whichrepealed yearsin 1927 and ten later,under a statute enacted

“traversinglimit of fifteen miles an hour inimposed primaa facie
withinwhengrade upon highwaya a the driver’s view is obstructed

by1927, 76, 2; repealedhundred feet.” c. s.a distance of one Laws
plaintiffs3. The concede1937, 125, presentc. s. that theLaws

applyto when a hill is such as to thedesignedstatute was obstruct
Woodbridgebe Seeappearsand to so. Desro­view, clearlythis v.

87, 89. In v. Lewis, supra, 73,93 N. H. it waschers, Laflamme
suggestion hap­“There in the record that the accidentsaid: is no

pened upon meaningwithin the ofgradea . . . the act. . . If [the
entirely level, appreciable gradenot nowas was mentionedroad]

. . circumstances, statutory provisions. Under these the above
quoted inapplicableclearlywere . . . .”

presentThe itsstatute in form bears no substantially different
of operativerelation to the facts this case. It was only “when
approachingdefendant a hill crest” the[the was] which means

portion gradeof the which Woodbridgeobscured his view. See v.
Desrochers, supra; Reuhl v. Uszler, 255 Wis. 516. When viewthe
ceased to be theobstructed statute ceased to apply, and the de-
fendant’s was governed byconduct thereafter remainingthe re-
quirements 29 andof sections 30 and of 22, concerningthose section

juryall of which the was instructed. theIf defendant had reduced
speed upon hill,his the he speedwould have been free to resume

when longerhis view was no providedobstructed, he complied with
placedthe statutes before the jury.

plaintiffsThe argue that violation theof statute could foundbe
causal because the defendant had insufficient time to act to avoid
the plaintiff, if he came speedover the at ahill of fifty miles an

gainsaidhour. It cannot be that if he had arrived at the crest of
hill appreciablethe an time after did,he the mightaccident not

have occurred. But this does not establish that any priorfault to
his arrival crestat the was a violation of duty to the orplaintiff,
causal of the accident which ensued. “It is not enough plain-for a
tiff to show that the defendant neglected duty imposeda by statute
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per-beeninjured dutyif the hadnot beenthat he haveand would
causedinjuryhis wasgo further and show thatformed. He must

thepurposethe ofitexposure a hazard from which wasby his to
198,Flynn 86 H. 200.Gordon,him.” v. N.protectstatute to

defendantby thethe time available for actionThe shortness of
ofspeed by lengthbut theby hill,not for his on thewas accounted

lookedwhere sheplaintifftime which it the to cross fromtook
highway.to she near the of theways,both where was struck center

IfsevenThere evidence that this from four to seconds.was was
speed hour,a of an hefiftythe defendant traveled at miles would

away he firstthus have been three to five hundred feet whenfrom
Heplaintiffhad notice intended to cross.could have that the

hill; bywould then have been south of the crest the and as muchof
averagehundred if theas two feet time four seconds. If hiswas

speed in heapproaching less,the scene the wouldof accident was
been thecorrespondinglyhave farther south of the crest when

plaintiff speedstarted to cross. His he ascended the hillas could
reasonably savinginabilitynot be found causal of toany take

travelingaction while he extendingwas over the stretch highwayof
for five hundred feet south of the hill. The case submittedwas
to the under thejury emergency (Bonenfantdoctrine 96Hamel,v.

228) requirementsN. H. as well as the 22 29, supra.of sections and
requirementsThe of the andstatutes the instruction that the de-

fendant was not toentitled the benefit emergencyof the doctrine
if the emergency by prior sufficientlywas occasioned his fault,own
protected rights plaintiffs.the of the

plaintiffs’The contention is bysuccinctly answered the defendant
as “Byfollows: returning forverdicts the defendant, the mustjury

(1)have found either one things:of two . . the. diddefendant
not violate the (2)statutes in question, or if did, plaintiffhe the

guiltywas of contributory negligence. If the jury found that the
defendant did not violate either of the obviouslystatutes which
applied tneto situation, and which were covered by the Court’s
charge, it is difficult to see liabilityhow be predicatedcould on

theviolation of appliedstatute which to a hill several hundred feet
up the road. On the hand,other if jury’sthe verdicts were based

findingon the of contributory negligence, plaintiff is not entitled
to recover anyway.”

exceptionThe to the denial the plaintiffs’ requestof is over-
ruled.

In the course argument,of counsel for the defendant reviewed
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doing said:in sohusband, andplaintiffthetestimony bycertain
thetoboy walkedand thethe motherthathe testified“Now

over toboy ransays thehetogether ...highwayof thecenter
timehadhere hearoundcomingboy wasand while thethe car

ofpricetheboythe abouttwo toa word oraround, sayto look
up inwifehiscar,the seeget out ofgo by,carcorn, see thethen

highway.”theofhit at the centerwasthe time sheair,the and all
any-saidMr. Martinargument thattheObjection “towas made

toelectedcounselDefendant’stime.”boy at thatthing to the
own“take theirjury totheinstructedit,” the Court“stand on

lawyers”theofthat of eitherand notthe evidencerecollection of
exception, defendant’ssought anplaintiffs’ counseltheand when

had a con-boyhe and theit—that“I stand oncounsel continued:
back to theboy cametheprice of corn whenabout theversation

exception.”my“Notethen said:Defendant’s counselcar.”
boytheMartin testified that whenthat Mr.The record indicates

just a remark aboutboythe “madecar,thereached the door of
theThusmoneythe for the corn.”spoke aboutvegetables . . .

evidence,thein strict accordance withcounsel was notargument of
boythe had athe statement that “he andcorrection toeven after

price corn.”about the ofconversation
agavemade,first the Courtthe misstatement wasWhen

practice.matter offrequently used as acautionary instruction
receiveargument ivas to“made it clear that theThe instruction

(Weiss v.correctly”only if the evidence was statedconsideration
hethat167),H. and when counsel assertedWasserman, 164,91 N.

“permitted takeargumenton the he was not to [his]would stand
259.v. 94 N. H.Company Chancey,in Public Servicechances” as

ingivenas wasordinary circumstances an instruction suchUnder
leastprevent prejudicial error, atthis case is considered sufficient to

Ahearn v.objectionfurther counsel.byin the absence of motion or
sayH. “He that the court did notRoux, may96 N. 71. not now

jury,the he failed to ask for further re­adequately instruct when
grantedbe did not move forlief, or that a mistrial should when he

Manning422. v.Gale, 421, also,one.” v. 92 N. H. SeeMoffatt
167;H. v. N. H. 226.Company, Orrill, 8690 N. Carr

phraseologyWhen defendant’s counsel undertook to revise his to
conversation,” sought“had a ruling Court,no further was of the but
merely my exception.”“Note Ifcounsel stated: this could be con-

Dodge,sidered sufficient indication within the rule of v.Tuttle
304, assump-regarded80 N. H. that counsel the as anuncured,error
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261),N. H.(Whipple 90questionable Railroad,is v.tion which
new trial.prejudicial require athere no error which wouldwas

remark,made orquestion whether son theThe of father or
not affect tenor of theparty exchange,whether it was a did thetwo

argu-in the fact. Theargument, uponand no issue the case turned
involved,the of and the fact thatlengthment was directed to time

plaintiff had moved the of the Whetherthe not from center road.
spoke gistboy father, both,it the the or the of thewas who or

argument varied, upon jurywould have wouldnot and the effect the
A ahave the same. harmless not vitiatebeen misstatement will

Prokey Hamm,verdict. v. 91 N. H. 513.
plaintiff points finding byThe out thethat contains norecord

the placeTrial Court what render trialthat took did not the unfair.
Company, 462, findingBruce v. 87 N. OrdinarilyH. 464. such a
required. LePagewould 52,be Company, 46,v. 97 N. H. 53. On

the other hand: “If the fact an one,were immaterial or from the
it probablesituation was not jurythe heardwho the evidence were

misled theby misstatement it,of be plainit would that there was
no lack of thefairness in trial.” Benoit v. N. H.Perkins, 11,79 20.
This is such a case as was described by the quotation, plain-theand

exceptiontiffs’ argumentto is overruled.
exceptionsOther transferred have been neither argued,briefed nor

and are deemed to be waived.

Judgment on the verdict.

Goodnow, J., did not sit: the others concurred.
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