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whopersonsbind othernotfinding wouldheir. Such asoleand
parties to thisnotwho- arepropertyin theanhave interestmight

becouldthis statedaughter,is thenotIf the defendantaction.
upon ancillary proceed-taxesand successionlegacyininterested

inbe others interestedthere couldheir,the soleIf she is notings.
true thatit is sometimesproperty. Whileownership thisthe of

explain thusandbeen resorted to tohasparol extrinsic evidenceor
provetitles, evidence has been used toin suchdefects recordcure

notcapable recordingof butby nature, are notwhich, theirfacts
Morseofotherwise be record.explain which could curedto defects

ofcase, complained223. In this the defect233 Mass.Stober,v.
inproceedingsby ancillarybeen administrationhave curedcould

L., 358, plaintiffH. s. 12. Theunder license. c.bythis state or sale
to thegood agreea title did not trust toagreeing purchasein to

supra.warranty. Critchett v. Cooper,covenants ofdefendant’s
died,agree take her that the record owner hadHe did not to word

daughterthe of that owner and her solethat the defendant was
agreed purchase a title free reasonableheir. He to such as was of

objection.
thebyThe title tendered defendant was not free of reasonable

obj plaintiffIt that the entitled hisection. follows was- to rescind
andagreement payment.to recover the advanced

Exceptions overruled.

All concurred.

Hillsborough,
4145.No.5, 1952.Nov.

Albert E. Hirsch Hirsch Inc.Brothers,v. & a.

Malvena Hirsch a.& v. Same.



481



482

Hamblett, (Mr.Moran & Hamblett Charles K. Hamblett orally),
plaintiffs.for the

Paul E. and(byNourie brief orally), for the defendants.

J. TheDuncan, exceptionsdefendants’ present questionthe of
whether at the time of the accident on 30,June 1951, Carl and
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acting “employees”have been asfound tocould beAlbert Hirsch
meaning the Workmen’scorporation the ofwithinthe insuredof

“employee,” sostatutory ofThe definitionCompensation Law.
personanymean“Employee, shallis as follows:pertinent,asfar

chaptersubject of thisprovisionsto theemployerin the service of an
hire, implied,or or writtenexpress oralany contract ofunder

2 II.266,c. s.1947,. .” Laws. .
required finding thatthat the evidence aThe defendants contend

the in-capacity he sufferedacting in an whenCarl was exocutive
inacting adeath;resulted in his and that Albert wasjury which
per-not, “merelytime his or ifcapacity injury,like at the of was

accommodation”;forming “employee”an and that neither was an
corporation purposes compensation. plaintiffsthe for of The takeof

position properly actingthe that both could be found to have been
corporatefurthercapacities,in and thatnon-executive executives

statutory employees.the definition ofare within
finding that and Albert ofemployeesCarl Hirsch wereThe

Inc. when theBrothers,Hirsch accident occurred was warranted
the The fact each ofby stockholder,evidence. that them was a

director, the employerand officer of clearly precludedid not re­
covery by employees, injuriesthem as if their arose out of and in

course the thethe of exercise of employeesfunctions of rather than
v.See White Company, 315, 319;executives. 90 N. H. Higgins v.

Company, 6; Emery’sShirt 129 Me. Case, 271 Mass. 46.
According evidence,to the both brothers regularlywere em-

ployed at awork of non-executive nature, compensationfor at an
hourly rate eight-hour day.for an On the day of the accident,
prior triptheto to Lebanon,West Albert was inworking the com-
pany shop in Pelham preparing equipment for a job,new and

supervisingCarl was excavation work in Lawrence, Massachusetts.
They interrupted their purposework for the of the trip, prob-and
ably would have uponresumed it return, had the accident not

They paidoccurred. were at regulartheir hourly rate for the
required trip.time for the

Under the by-laws of the corporation, the management of the
corporation was invested a board of three directors. The brothers
were the surviving directors, the third director, their father, having
deceased a month previously replacement.without As a matter of
practice, questions of policy were bydecided the brothers outside
of regular working hours, and they received no pay for services or

performancefor the of official duties beyond wagesthe paid to
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Carl, asby-laws,theAccording tohourly' basis.anthem on
Corpora-theaffairs offinancial“charge of all thehadtreasurer,

executepresidentthe toand withchecks,signtopowertion,” with
forprescribedThe dutiesupon corporation.thebindingcontracts

meetings,atAlbert, presidewere tobyheldpresident,ofthe office
ordinarilyAlbertpractice,Incontracts.executechecks, andsign

needed,parts whentools, and automotivesupplies, smallpurchased
equipment, wereheavyincluding those ofpurchasesmajorbut

by Carl.made
for themadeaccident occurred wasduring thetrip whichThe

purchase.totrailer, a viewa low-bed withinspectingpurpose of
the brothersbyhad been reachedinspect the trailertoThe decision

evening. questionThepreviousahours, onregular'workingafter
heordinaryIn course wouldleft to Carl'.purchase wasof actual

time, arrangedhe on theautomobile, but to savebyhave traveled
ahim Lebanon inflyAlbert to to Westforthe accidentday of

uponIf these facts thehad an interest.in the latterplane which
corporation thethe withinemployees ofbrothers wereHirsch

injuries and thequestionedit not that theiract,the ismeaning of
their em-of and in the course ofof Carl arose outresulting death

s. 2 III.1947, 266,c.ployment. Laws
Compensation Act it before theas stoodthe Workmen’sUnder

in1947, engagedof workmen not manualcomprehensive amendment
scopethe of the actbroughtlabor had been withinor mechanical

H.78;H. v. 88 N.(cf. Company, Company,82 N. DavisBrown v.
thoughtretention of the word “workmen” was204), legislativebut

employeesto exclude from benefits whose functions were executive.
supra.315, Accordingly90 N. H. it was thenCompany,White v.

stockholder a corporation, employedheld that a treasurer and of
traveling weekly salary,it salesman at a entitled toby as a was

injuriescompensation performingfor suffered while sales­duties as
an. executive. Id. Itman, rather than as was considered however

Legislaturethat the had not then so far broadened the statute “as
wipe the between employeesto out distinction whose duties are

those of workmen and those whose duties are of an executive
319.Id.,nature.”

enactment the 1947, usingWhether of amendment of the word
“employees” wipeinstead of “workmen” was intended to theout

recognizeddistinction in the caseWhite need not be determined.
It is sufficient that the Hirsch injuredbrothers were under circum-

warranting finding theystances a that were not then acting in
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that Carl sobeen foundcapacities. mightIf it haveexecutive
findingdeciding purchase trailer,to the such aacted in whether

finding employeeThe that he an was onecompelled.not waswas
the “underacting companythat he was “in the service of” [a]

inspect-II, supra.2 It could be that incontract of hire.” S. found
upon discretion conferreding the trailer he was called to exercise no

upon any capacity. corporate policyhim in official The that a suit-
purchasedable decided. The de-alreadytrailer should be had been

particulartermination of whether the trailer was suitable was a
capable delegation qualified findingmatter to a The andof servant.

an theruling employee bythat Carl was was warranted evidence
Co.,and will not be disturbed. v. 208Rowe Rowe-CowardCf.

484; Wolfe,N. C. Inc. v. 154 Fla. 633.Wolfe
warrantingThe evidence also the finding rulingand that Albert

companywas an of theemployee plainer. presentwas even He was
purposefor the transporting Carl,of for which he received an hourly

wage. “renderingHe was an act of service in driving.” Donovan
Mills,v. 90 N. H. 450, language452. The of the Donovan iscase

applicableequally to both Albert and Carl: “In his .journey . .
he was an employe performancein the of an forerrand his em­
ployer, whatever his means of locomotion . . . .” The conclusion

byreached the Trial Court supportedis by White v. Company,
supra, and is consistent with jurisdictions.authorities of other

MiningMount Pleasant Corp. v. Vermeulen, App. 33;117 Ind.
Stevens v. Industrial Comm’n, 495;346 Ill. Columbia Cas. Co. v.

Comm.,Industrial 200 Wis. also,8. See Kuehnl v. Industrial
Comm’n, 313;136 Oh. St. Matter Skouitchi v. Chic &c. Company,of

296;230 Y.N. Matter Goldin v. Goldin Decorating 247Co.,of
N. 603;Y. Note, 25 Notre Dame Lawyer exceptions586. The to

findingthe rulingand are overruled.
plaintiffs’The exception presents questionthe of whether there

was error in the ruling that the date of the accident determines
the amount compensationof to which dependentCarl’s wife and
child are entitled under the statute. The defendants rely upon
Cote v. Company, 85 N. H. 444, supportto the ruling. That case
arose before the statute presenttook its form, at a time when com-
pensation due in case of death was payable to the “legal represen-
tative a[of for the benefit dependents.”decedent] of L.,[his] P.

178,c. s. 20. It was then stated: “The statute might conceivably
have been drawn in such a way giveas to to every dependent of a
deceased separateworkman a right of action for the loss resulting
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is discerniblepurposebut no suchdeath,from hisdependentto such
446.Company, supra,act.” Cote v.presentin the

20,266,c. s.1947,Lawsoriginating withfollowing languageThe
from theresults“If deaththe former act:that ofwithcontrasts

de­dependent orfor theto, orpayshallinjury, employerthe
compensationweeklyemployee adeceased ...of thependents

indicateby others whichprovisions are followedThese. . . .”
the benefita ... for“payable to widowcompensation isthat the

pro­furtherchildren,” anddependent child or. . andof herself .
in its discretionmay “determineCommissionerthat the Laborvide

childany suchapplied for the benefit of. . . shall beportionwhat
Theguardian.”a s. 20 I.paidthe same tomay order. . . and

dependentcreate in apurpose tolegislativeindicates asection
resulting”for the lossright of actionseparateor child “awidow

petition tojudgment the(Cote supra); and in ourCompany,v.
dependents ratherproperly brought by therights isenforce such

thatemployee. It followsrepresentative of the decedentbythan a
according to thedependents are to determinedrights of the bethe

rights upon the death ofarose, namely,force the time thelaw in at
employee.the

1951. Effective onJuly 6,The of Carl Hirsch occurred ondeath
on account ofpreceding payablethe maximum amountJuly 1,the

$9,000. The$7,500 1951,increased from to Laws c. 74.death was
per week, to becompensation $25decree at the rate ofawarded

period $7,500maximum ofpaid a of 300 weeks. Thus a wasover
wagesprovided. employee’s average weeklytheWhile deceased
forappear, hour,do it is evident that at the rate of an at$1.75not

not less thanforty they $70.least hours a would have beenweek
governed by byIf the had been amended Lawscase Laws 1947 as

dependents1949, 202, 1, plaintiffc. s. the would have been entitled
compensation “equal per centsixty-sixto to and two-thirds of the

wages” more thanemployee’s average weeklydeceased but not
perthirty dollars This have been more theweek. would than

weekly payment byawarded the Court. The fact that the order
for indicateonly, may mistakenly thought$25was that it was to

(Lawsgoverned by original provisions 1947,be the of the act
20)266, fixing weeklyc. s. a maximum $25,of and that the amend-

ment increasingof 1949 the maximum to The$30 was overlooked.
amendment 1951, supra,of which the re-apply,Court ruled did not

weeklytained the $30,maximum of but increased the total maxi-
from $7,500 $9,000.to The decree.mum should have been entered
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vacated.must beamendment, andthe lastwithin accordance
equal tocompensationtoare entitleddependentsplaintiffThe

exceedingwages, notaverage weeklyHirsch’sCarloftwo-thirds
andthree hundred weeksexceedingperiod notper week, for a$30

74, 1,1951,Laws c. s.exceeding $9,000.notin total amounta
supra.

judgmentHirsch,AlbertIn the action of
Mal-in the actionplaintiff;the offor

plaintiffs’ ex-Hirsch,vena and Robert
vacated.ception sustained, decree

All concurred.

Rockingham,
No. 4153.5, 1952.Nov.

Indemnity Company Gladys Peckham, Adm’x & a.& a. v.Globe


