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The second question transferred raises the question of whether
the power of the court has been properly invoked, and specifically
whether Benjamin Stonoga was an “agent” of the defendant
“having . . . charge of any of the business of the corporation,”
within the meaning of the statute. R. L., c. 387, s. 13. Stonoga
described himself as a “sales technician” and “technical service
man.” His duties were similar to those of the plaintiff, but he was
the plaintiff’s supervisor. It is found by the Trial Court that he
was the defendant’s New England representative. The conclusion
having been reached that the defendant was doing business in New
Hampshire, it follows on tlis record that Stonoga was the agent
“having charge” of the defendant’s business here. Schmikler v.
Petersime Incubator Co., 77 F. Supp. 11, 14; s. ¢., 177 F. (2d) 983,
supra; Bomze v. Nardis Sportswear, supra, 37. He was clearly the
defendant’s agent, and service upon him was calculated to give
notice to the defendant of the pending action. See International
Shoe Co. v. Washington, supra; Marlow v. Hinman Milking Mach.
Co., supra. Service was made within the jurisdiction while Stonoga
was engaged in the defendant’s business. The service complied
with the statute, and was sufficient to afford jurisdiction over the
defendant corporation, in personam. Restatement, Judgments, ss.
6, 30, comment e. The transferred questions are answered in the
affirmative.

Case discharged.

All concurred.

Grafton,
Dec. 2, 1952. { No- 4162.
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Frederic W. Harrington, Jr. and Francis P. Edes (Mr. Harring-
ton orally), for the plaintiff.

Nighswander & Lord and Hugh H. Bownes (Mr. Bownes orally),
for the defendant.

Lawmrron, J. The conditions usually stated as necessary for the
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application of the principle of res ipsa loquitur are: (1) the acci-
dent must be of a kind which ordinarily does not occur in the
absence of someone’s negligence; (2) it must be caused by an agency
or instrumentality within the exclusive control of the defendant;
(3) it must not have been due to any voluntary action or con-
tribution on the part of the plaintiff. Prosser on Torts, p. 293.
See Foss v. Baker, 62 N. H, 247, 249; Boucher v. Railroad, 76 N. H.
91, 95; McCourt v. Travers, 87 N. H, 185, 186; anno. 4 A. L. R.
(2d) 466, 467. .

This doctrine does not do away with the well established rules
of law that a person asserting negligence has the burden of proof
and that the mere fact of injury does not indicate negligence .on the
~ part of anyone. It is merely a rule of evidence relating to the mode
of proof and not a substantive rule of law. Worster v. Caylor, 106
N. E. (2d) 108, 112 [1952]. It is nothing more than a case of
circumstantial evidence where plaintiff has proved enough to “get
to the jury.” United States v. Hull, 195 F. (2d) 64, 66. See anno.
167 A. L. R. 658, 659. . In other words when the doctrine applies
proof of the circumstances attending the accident is sufficient to
justify the submission of the question of defendant’s negligence to
the jury and to warrant, but not compel, a finding by them of
negligence on the part of the defendant. Boucher v. Railroad,
supra; Worster v. Caylor, supra. See anno. 53 A. L. R. 1494 and
167 A. L. R. 658, 659.

However, where as in the instant case, the bottle which exploded
was in the case which the plaintiff was in the process of removing
from the defendant’s truck, it is our opinion that the doctrine of
res 1psa loguitur does not apply. The reason is that the plaintiff’s
activity could have caused or contributed to cause the injury and
there cannot therefore be an inference of causal negligence on the
part of the defendant from the mere proof of the attending circum-
stances because they are equally consistent with the absence as
with the existence of negligence on the part of defendant. Conse-
quently the basis of the doctrine, viz: that the accident is the type
which in the ordinary course of things does not happen if those
who have the management use proper care is no longer existent.
Boucher v. Railroad, supra; Bell v. Ezpress Co., 84 N, H, 273;
Dade v. Railroad, 92 N. H. 294, 298; Stodder v. Coca~-Cola Inc.,
142 Me. 139. ‘ ,

In arriving at this conclusion we are not unmindful of the so-
called Georgia Rule (Payne v. Rome Coca-Cola Co., 10 Ga. App.
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762) followed in many jurisdictions in this type of ease. Under
this rule even if the instrumentality has left the control of the
defendant the doctrine still applies if the plaintiff can show that
the bottle was handled with ordinary care by all persons touching
it after it left the manufacturer’s hands and that its condition has
undergone no change. See cases collected in annotation 4 A. L. R.
(2d) 466, 472. We are of the opinion that when the instrumentality
is no longer in the exclusive control of the defendant and where
someone else’s negligence may cause or contribute to cause the
accident the reason for the doctrine of res ipsa logquitur is no
longer present.

Ezxception overruled.

All concurred.

Hillsborough,
Dec. 2, 1952. } No. 4159,
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