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question questiontransferred the of whetherThe second raises
specificallypower invoked,the of the court has been andproperly

Benjamin an the defendantStonoga “agent”was ofwhether
corporation,”the of the“having charge any. . . of of business

Stonogameaning 387,the R. c. s. 13.L.,of the statute.within
“technicalhimself a “sales technician” and servicedescribed as

butplaintiff,His duties to those of the he wasman.” were similar
heplaintiff's supervisor. It is found the Trial Court thatthe by

representative.England The conclusiondefendant’s Newwas the.
having doingreached that the defendant business in Newbeen was

agentHampshire, Stonogait on this record that was thefollows
“having charge” of the defendant’s here. Schmikler v.business

Supp. (2d) 983,14; c.,Incubator F. 177 F.Co., 11,Petersime 77 s.
He thesupra; Sportswear, clearlyBomze v. Nardis 37. wassupra,

agent, upon givehimand service was calculated todefendant’s
pendingtheto the defendant of action. See Internationalnotice

MilkingWashington, supra;Co. v. Marlow v. Hinman Mach.Shoe
Stonogasupra. jurisdictionService within the whileCo., was made

compliedinengaged the defendant's business. The servicewas
jurisdictionstatute,the and sufficient to afford over thewith was

personam. Restatement,in ss.corporation, Judgments,defendant
questionse.6, 30, comment The transferred are answered in the

affirmative.

discharged.Case

All concurred.

Grafton,
No. 4152.2, 1952.Dec.

C. SmithWilliam

v.

BottlingCola Co.Coca
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Frederic W. Harrington, Jr. (Mr.and Francis P. Edes Harring­
ton orally), plaintiff.for the

Nighswander Hugh& Lord (Mr.and H. Bownes Bownes orally),
for the defendant.

Lampron, J. The conditions usually stated necessaryas for the
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(1) the acci-ipsa loquitur are:application principlethe of resof
in theordinarily does not occura kinddent must be of which

(2) agencybyit be caused annegligence; mustabsence of someone’s
defendant;exclusive control of theinstrumentality within theor

con-(3) any voluntaryto action ormust not have been dueit
p. 293.plaintiff. Torts,Prosser onparttribution on the of the

H.247, 249; Railroad,v. 76 N.Foss v. 62 N. H. BoucherBaker,See
186; 4 A. L. R.95; 185,v. 87 N. H. anno.91, Travers,McCourt

(2d) 466, 467.
rulesawayThis doctrine does not do with the well established

asserting negligence proofthe burden ofpersonof that a haslaw
negligence theinjurythe mere fact of does not indicate .onand that

relating modepart merelyIt a rule of evidence to theanyone.of is
not rule of law. Worster v. 106proof Caylor,of and a substantive

(2d) nothing112 It is more than a case of108,N. E. [1952].
plaintiff proved enough “gethascircumstantial evidence where to

(2d)F.jury.” Hull, 64,to the United States v. 195 66. See anno.
appliesIn658,A. L. R. 659. other words when the doctrine167 .

of, attending theproof circumstances accident is sufficient tothe
questionjustify negligencethe submission of the of defendant’s to

warrant, compel, finding bythe to but not a them ofjury and
part Railroad,the of the defendant. Boucher v.negligence on

supra.supra; Caylor,v. See anno. 53 A. L. R. 1494 andWorster
658,A. L. 659.167 R.

However, explodedwhere in the instant case,as the bottle which
plaintiff process removingwas in the case which the was in the of

truck, opinionfrom the defendant’s it is our that the doctrine of
ipsa loquiturres does not Theapply. plaintiff’sreason that theis

activity could have caused or contributed to cause the injury and
there cannot therefore be an inference negligenceof causal on the
part proofof the defendant from the attendingmere of the circum-

theybecause are equallystances consistent thewith absence as
negligence partwith the existence of on the of defendant. Conse-

quently doctrine,the basis of the viz: that the accident typeis the
ordinary thingsin the course happenwhich of does not if those
management properhave the use longerwho care is no existent.

Railroad, supra; ExpressBoucher Bell v. 273;v. 84Co., N. H.
v. 92 H.Railroad, 294, 298;Dade N. Stodder Inc.,v. Coca-Cola

142 Me. 139.
arrivingIn at this conclusion we are not unmindful of the so-

(PayneGeorgiacalled Rule v. Rome Coca-Cola Co., App.10 Ga.
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762) jurisdictionsfollowed in many in typethis of case. Under
this rule even if the instrumentality has left the control of the

appliesdefendant the doctrine plaintiffstill if the can thatshow
the bottle was handled with ordinary persons touchingcare allby
it after it left the manufacturer’s hands and that its condition has
undergone change.no See cases collected in 4annotation A. L. R.
(2d) 466, We are of the opinion472. instrumentalitythat when the

longeris no in the exclusive control of the defendant and where
negligencesomeone else’s may cause or contribute to cause the

accident the thereason for doctrine ipsa loquiturof res is no
longer present.

Exception overruled.

All concurred.

Hillsborough,
No. 4159.2,Dec. 1952.

Albert L. Desrosiers

v.

Dionne Bros. Furniture, Inc. & a.


