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ful operation” (Thompson v. Railroad, 86 N. H. 204, 205), it would
violate the State Constitution.

The second part of the second question raises the issue whether
the House Bill would conflict with the order of the Interstate Com-
merce Commission entered pursuant to U. 8. C. A., Tit. 49, s. 26.
We are unable to express any opinion on this part of the question
due to insufficient facts. Cf. Southern Pacific Co. v. Arizona, 325
U. 8. 761, 768, 769.

Francis 'W. JomNsTON.
Franx R. Kexison.
Lavrence 1. Duncax.
Awmos N. Braxpix, Jx.
Epwarp J. LAMPRON.

May 28, 1951.
E. Harold Young (by brief and orally), for the bill.

Orr & Reno (Mr. Reno orally), for the Boston & Maine Rail-

road, opposed.

June 12
ot } No. 4064.

OPINION OF THE JUSTICES.

The following resolution was adopted by the House of Repre-
sentatives at the present session of the General Court on May
29, 1951:

“Resolved, That the justices of the Supreme Court be respect-
fully requested to give their opinion upon the following questions
of law:
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“1. May the Legislature constitutionally impose a tax upon the
sale of tobacco products as provided in R. L. Ch. 79 and exempt
therefrom any tax upon the sale of cigars?

“2, If the answer to the above question is in the negative may
the Legislature constitutionally amend R. L. Ch. 79 by providing
for a tax only upon the sale of all cigarets sold at .retail in this
state, thereby not taxing the sale of other tobacco products?

“3. May the Legislature constitutionally tax stock in trade of
merchants and manufacturers measured by the net income it pro-
duces or contributes to producing, instead of the present method of
taxing same?

“Be it further resolved, That the Speaker transmit a copy of this
resolution to the Clerk of the Supreme Court.”

The following answer was returned:
To the House of Representatives:

The undersigned Justices of the Supreme Court make the fol-
lowing answers to questions contained in your resolution adopted
the twenty-ninth of May, 1951, concerning the power of the Legis-
lature with respect to certain tax proposals.

Questions 1 and 2 apparently are designed to accomplish sub-
stantially the same result the primary objective of which is taxa-
tion of the sale of cigarettes. Since the constitutionality of the
method suggested by your first inquiry is doubtful, our answer is
confined to the second inquiry.

In our recent opinion returned May 15, 1951, concerning a sales
tax as proposed in House Bill 418, Opinion of the Justices, 97 N. H.
533, 536, we discussed the power of the Legislature to choose cer-
tain kinds of property for taxation and not others. It was there
stated in part as follows: “The Legislature has liberal powers with
respect to the classification of taxable property. Canaan v. District,
74 N. H. 517. It may be made for any just reason. Opinion of
the Justices, 82 N. H. 561, 574. If there is such reason and the
proposed selection is not arbitrarily made or for the sole purpose
of preferring some taxpayers to others it will be upheld.”

If chapter 79 of the Revised Laws is amended so that cigarettes
sold at retail in this state are the only tobacco product to be taxed,
the question arises whether they at the time of sale constitute a
class of property within the meaning of Article 6 of Part II of
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the Constitution. The attributes of a class of property for pur-
poses of taxation were considered at length both in Havens v. At-
torney General, 91 N. H. 115, 119, and in Opinion of the Justices,
94 N. H. 506, 508. Cigarettcs are a distinctive class of property.
By themselves they are the subject of taxation in many of the
states In this country, and are considered by economists an ap-
propriate subject of taxation. They are extensively used and may
be productive of mueh tax income. They are not a necessity and
their taxability is made to depend upon an easily recognized event,
a sale. Collection of the tax is not difficult and is certain. Finally,
cigarettes with other forms of tobacco are the subject of statutes
which forbid sales and gifts to minors. The answer to the second
question is yes.

Our understanding of the third question is that in effect it asks
whether it would be constitutional to abolish the present tax on
stock in trade and impose a tax on the income of merchants and
manufacturers derived from their stock in trade. A comparable
enactment, substituting for a tax on specified property a tax upon
the income therefrom (Laws 1923, c¢. 65), was considered and ap-
proved in Conner v. State, 82 N. H. 126. An inquiry similar to
your third question was answered in the affirmative in Opinion of
the Justices, 82 N. H. 561. There (p. 562) the question was:
“Would any constitutional provision be violated by imposing a tax
at a fixed rate on net incomes derived from manufacturing and
mercantile business carried on within the state, as proposed in said
House Bill No. 300?” Although the inquiry was construed to re-
late to the validity of a rate different from that of the general prop-
erty tax (p. 566), the question as stated above was not so limited.
The answer of the court was given on page 570 as follows: “It is
our opinion that an income tax at a fixed rate is constitutional.”

However, it was held that, with respect to the taxation of in-
comes, “the rate must be uniform.” Opinion of the Justices, 82
N. H. 561, 570. This means that the rate of the suggested tax and
that upon the income from intangibles should be the same. The
income from the two sources would constitute one class for pur-
poses of establishing a rate for taxation. “All income taxes must
be laid at a common rate.” Opinion of the Justices, 84 N. H. 559,
571. Sece also, Opintons of the Justices, 82 N. H. 561, 570, et seq.;
95 N. H. 537.

If the tax proposed by question 3 is a tax upon the net income
of merchants and manufacturers derived from stock in trade, to be
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imposed in lieu of the general property tax upon stock in trade,
and at the same rate as the existing tax upon income from interest
and dividends (R. L., ¢. 78}, the question is answered yes.

Francis W. JomnsTton.
Frank R. Kenison.
Lavrence I. Duncan.
Awmos N. Branpin, Jr.
Epwarp J. LAMPRON.

June 12, 1951.

Richard F. Upton and James F. Malley (orally), for affirmative
answers.

June 19,
1951, } No. 4065.

OPINION OF THE JUSTICES.

The following resolution was adopted by the House of Repre~
sentatives at the present session of the General Court on June 7,
1951:

“ResoLveEp, That the Justices of the Supreme Court be respect-
fully requested to give their opinion upon the following questions:

“1. May the legislature impose a tax at the rate of 5% on all
meals, exempting therefrom all meals of less than $1, as proposed
in House Bill 429 in new draft?

“2. May the legislature impose a tax on admissions as pro-
posed in House Bill 429 in new draft?

“3. Does any other provision of House Bill 429 in new draft
violate the Constitution?

“FurrHER Rmsorvep, That the Speaker of the House trans-
mit & copy of this resolution and of House Bill 429 in new draft
to the Clerk of the Supreme Court for consideration of said court.”




