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Flynn UptonThomas J. city &Jr., Upton,solicitor and Sanders
(Mr. UptonRichard F. fororally), the defendant.
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count of declaration is oneGoodnow, plaintiff’sJ. The first the
1947,23,Decembernegligence. plaintiffIn it the states that onfor

publicand fell on the sidewalk Court Street in Ports-slippedhe of
had a resultbecause of ice which formed there as of watermouth

andfrom a from a fire hose which had beenescaping hydrant
previousthe The claimto the on is basedhydrant day.attached

hydrant and hosenegligent use and maintenance of theon the
improper design,on the construction thestyle, typeand and ofalso

respectand of action in rests hishydrant hose. His cause this on
part systemthat the was a of the water ofallegations hydrant

operationin system,and that its of this the de-citythe defendant
acting proprietarywas in capacity.fendant a

by system,It is conceded the defendant that its workswater
such, private operationis a undertakingas business in the of which

performance public corporate duty.not act init does the of a
H. 209, 213;Lockwood v. N. v. 89Dover, Manchester,73 Shea

hy-N. H. 547. The defendant claims as a matter of law that the
in question part systemadrant was not of the water but that in

use,the construction of thehydrants, citymaintenance and acted in
throughgovernmental capacity engineersa the chief boardand of

departmentfire city.of the theof
hydrantsThe partof the defendant were not made a of the

system any specialwater works by legislation. The act under
city (Lawsthe operatewhich was authorized to waterthe works

209)c.1891, city acquiredstates thethat has the stock of the
corporation Proprietorsknown as the Aqueductof the Portsmouth

empowers “possessand citythe to rights,the powers, privileges,
franchises, and saidproperty Proprietors”of in the same' manner
as if the same originally grantedhad been to said city. The act
creating Proprietorsthe Aqueduct (6of the Portsmouth in 1797

465)N. H. Laws corporate purposestates the “bringingas the [of]
byfresh water pipessubterraneous into the said town of Ports-

andmouth” includes no purpose grant powerstatement of or of
relating to preventionfire or the establishment of Thehydrants.
preamble of the 1891 requiresact states that public goodthe that
the enlargedworks should be to cityenable the “to afford better
protection against fire” adequateas well as an supply of water for
use of the inhabitants. The act also the city,authorized by ordi-
nance, “preventto hydrantsthe use of its and reservoirs by any
person except those duly byauthorized the board of water com-

(s. 11)missioners” in whom the placedact the control and manage-
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works,theenlargeconstruct and(s. 4) power toand thement
purchasesell andas to use andregulationsmakerates,establish

(s. 8).property
pro-laws of the state1891, generaltheprior tomany yearsFor

ofby votetown, being authorizedof avided that the selectmen
engineers,engineerchief and assistantappoint atown,the “shall

dutiesperform thepowersthe andrespectively have. . . who shall
shall haveboardfirewards . . . and as aof the chief and other
firewards.”of the board ofpowers performthe the dutiesand

“control(G. 21). grantedthe board of firewards wasL., 106,c. s. To
de-implementsand allfire-engines, fire-hooks, hose, otherof all

2) chief(s. theextinguishment fire” andsigned for the ofor used
. .apparatus .“keep ... in order allfireward was directed to

fireprepared for theand sources of waterand cause all cisterns
11).kept (Id.,in s.department fully suppliedbe and order.”to

in the same statute1882,In this court had said connection with
part of“apublic hydrantsthat were “sources of water” and were

engineers.”themachinery managementthe under the control and of
of theEdgerly 8, 20, city62 N. H. 21. The councilsConcord,v.

2),(G. 44, s.defendant, having powers L.,the of towns c.
provided for thedepartment priorestablished fire to 1891 anda

(Seeengineers. ordi-appointment engineerof a chief and assistant
1890).adoptedcity August 21,nance of of Portsmouth

special legislation 1891, 209, citythe of c. the wassupra,Under
purchase operate, throughauthorized to board of waterand a

commissioners, existing to at-systeman water works which were
against firehydrants. protectiontached The mention of better

preamble granted beyondin the powers cityto that act no to the
possessed generalthose and it under the lawsalready byexercised

of the state. 11 of suchcitySection that act authorized the to.enact
might required prevent pollutionordinances as be to the waterof

and theprevent hydrants by persons byto the use of not authorized
board pro-of water commissioners. section intended toThis was
vide by pollution mightmeans which the and bewaste of water
avoided. accomplish granted cityTo this the to thepurpose, act

preventthe authority exceptto the use whenhydrantsof authorized
by the grantcommissioners. This of to the did notauthority city
place the full hydrantscontrol over the in the commissioners to the

publicexclusion of the in dutyofficers whom a of control and man-
agement previously placed merelyhad been by law,state but

city, pollution waste,authorized the in the andavoidinginterests of
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purposes in-hydrants subsidiaryuse for andregulateto the of
generalprimary extinguishingto in Thecidental their use fires.

engi-of the firegiving management hydrantslaw control and to
cityin The councils had actedneers was well established 1891.

departmentestablishing providingunder a fire inthat law in and
asappointment engineers. engineers,for the of Control in the fire

general to in Portsmouthby law, hydrantsthe attached theprovided
acquired by city. notheyas soon as were the There is incon-

generalin separating hydrantscontrol of the from thesistency
watersystem. “Thoughwater commissioners . . . had the control

management powersand of the . . . theirwater-works and duties
powers given bydid conflict with the ofnot statute to the board

engineers, managementwhich included the control and the hy-of
extinguishment Edgerlydrants of water for the fires.”as sources of

8,Concord, legislationv. 62 H. 21. So far as the of 1891N. is
concerned, change generalit did not the law to relieveso as the

engineers departmentchief ofand board of the fire the cityof
of forresponsibility managementthe control and the hydrants.of

plaintiff declaration,The that allegedcontends on the facts hisin
hydrant integralthe be held to an partmust be systemof the water

and within thethus acts theproprietary defendant, pointingof out
that the hydrantmains used to thesupply were byalso used the
city privatein capacitya to supply consumers,domestic that hy-
drants are used for the benefit of systemthe whole in flushing the

in testing pressuresmains and mains,and particularand that in this
case, the actual labor operationin the and maintenance of the hy-

performed bydrants was employeesthe of the same water works
department which takes care of the rest of the system, paidand

by the city byfor of department.transfer funds to the water
hydrantA not pipeis a water or main. It does not contain

water butconstantly equippedis with a valve by means of which
maywater be let into the hydrant from the water main when needed

emptiedand hydrantfrom the longerwhen no required. It is a
generally accepted public hydrantsfact that are established and
maintained forprincipally use in extinguishing fires. Edgerly v.

20; MorganConcord, supra, Villagev. Stowe, 92 Vt. 338. Thereof
is no reason to hydrantassume that this was established and main-

principallytained anyfor other use. “The fighting of fires . ..
ordinarily governmentalis a duty.” Reynolds v. Nashua, 93 H.N.

29,28, The maintenance of hydrants for the principal purpose of
fighting fires is asimilarly governmental duty.
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hydrantmains, from which water was drawn into this whenThe
the in com-needed, by city supplyingcontrolled and usedwere

the mainsdrawingthe occasional of water frommercial users but
private through hydrantin main-by city capacitythe a acontrolled

purpose protection does notgovernmentalthe of firetained for
public hydrantcharacter thethe otherwise ofthereby transform

privatesubject the same control as that of the waterand make it to
capablea is of usedhydrant beingthe fact thatsystem. Nor does

changeflushing testingin andsystemfor the of the wholebenefit
prin-thepurpose. merelyits Such uses are incidental toprimary

fire extinguish-as means ofdesigned hydrantuse of the acipally
thereby cityand the receives a minorworksment. If the water

changebe said to be sufficient touse, it cannotbenefit from such
governmental“A functionhydrant.of theprimary purposethe

advantages developed.bycharacter incidental . .not lose itsdoes
28,93 N.Reynolds Nashua,in v. H. 30.the work.”

operation hy-that “the and maintenance of theallegationThe
department takingthe menperformed by the same anddrant was

sum;expensesystem”the for the of aof the rest of whichcare
by placethe the con-cityto does notpaidwas the commissioners

employeesin the commissioners. The use’ofhydranttrol of the
municipalitya on work otherwisenon-public department ofof a

thedestroy the essential nature of workdoes notpublic in nature
depositscitythe with thedoes the fact thatdoing. Northey are

generalpresumably byfrom raisedfunds, moneyswater works
required expenses in with thethe connectiontaxation, a sum for

hydrants byof the the commissioners.controlhydrants, indicate
theseeing that the work was done rested atforresponsibilityThe

fire engineers had “the controlwith the whotime of this accident
designed extinguishmentor used for theapparatus. fire•Ofall . .
2) engineerthe chief was(R. 175,c. s. and with whoL.,fire”of

kept.“all . . of water ... to beby to cause sourcesrequired law
required these5). actually bydid thes. Who work{id.,in order”

affect thethey paid does not essentialpublic and how wereofficers
municipal“A enter-the here undertaken.public character of work

merely municipalityone because theprivatebecome aprise does not
¡is Fournier v.performingmanner the work.”the offree to choose

142,N. H. 144.Berlin, 92
govern-executing aliable for its conduct inmunicipality is not“A

by personsis done not. . when the workundertaking .mental
Gilman 89 N. H.Concord,direction.” v.control andunder its
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182, 184. The engineersduties of the fire of the defendant were
by generaldefined the law and they subjectwere not change byto

the defendant. In the construction and hydrantuse of the and hose
in question, the acting governmentaldefendant was in a capacity
through the engineers.fire The city could neither direct their
manner of use or hydrantsmaintenance of specifyand hoses nor
the nature design, styleof the or construction of the orhydrants

The engineers publichoses. “were officers, . . . and not under
control or direction the city.of They agentswere not or servants

city in anyof the such sense as to bybind it their acts or itmake
liable for their Edgerlydefaults.” v. 8,62Concord, N. H. 20.

uponThe cases relied by plaintiff uponthe depend the munici-
inpality acting a proprietary capacity for their conclusions and

pointin inare not this case.
plaintiffThe further possessed special rightsclaims that he in

ofthe site the accident in that he was a member of the Ports-
Lodgemouth of and as partElks such was a owner of the property
Lodge abuttingtheof the sidewalk where the accident occurred.

His declaration states that he had come out of the parking lot
the lodge publiclocated on property to the sidewalk and was walk-

ing alongwesterly the atsidewalk the time of the accident.
Assuming without deciding plaintiffthat the had some owner-

ship interest in the adjoining property lodgeas a member, it is
gainedclear that he had access to the sidewalk from that property

difficulty orwithout interference and walkingwas it,westerly on
passage.a means of If possessedas he any special rights as an

abutting landowner, rightssuch were not involved in the use he
making publicof thewas sidewalk. At the time of his injury, he

publicexercising rightwas a of passage specialand anynot rights
he mightwhich have had an abuttingas rightlandowner. This of

passage equalis to in greaterand no sense than that of any other
generalof public.member the Cain Aspinwall-Delafieldv. Co.,

535,Pa. 539.289
plaintiff’sThe second incount the declaration is one for nuisance

alleges substantiallyand the same negligencefacts as the count.
groundIt stands on betterno than that count. A nuisance arises

the use property,from of either actively or in anpassively, unreason-
manner.able Neither the existence of hydrantthe nor its use in

general are alleged to have a nuisancebeen but rather the manner
of use and hydrantconstruction of the and hose is claimed haveto

improper, thereby creatingbeen the nuisance uponof ice the side-
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it from the unreasonablecreated,If a nuisance resultedwalk. was
is not re-cityfire actions theengineersconduct of the for whose

lawthe and the rule of“The of situationsponsible. fundamentals
resultingcalling situationapplicable bythereto are not varied [the

hydrant nuisance.”the and afrom the use or construction of hose]
459.Piasecny 458,v. 82 N. H.Manchester,

cause ofdeclaration states aplaintiff’sof theNeither count
have been sustained.The the shoulddemurrer of defendantaction.

it is to consider thereached, unnecessaryof the resultIn view
were also transferred.questions as to notice whichtwo

Judgment thefor defendant.

All concurred.
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a. v. Leone Eastman.Moore &Walter J.


