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plaintiff’s 766, j.dismissal. TheRestatement, Torts, s. comment
testimonyjury merelycould believe it was an in of theexcuse view

plaintiff ofthat was for another reason the naturedismissed
is inwhich not stated this record. Furthermore there was evidence

that the letter postmarkedwas not and also that the defendant
the general manager “gettold that he like to ridwould of” the

plaintiff as possible.soon as
plaintiff keptThe a book himperformed by dailyof work from

27, 1949,December until his dismissal in TheFebruary, 1950.
book admitted exhibitwas as an to show the of thequantity work

plaintiffdone after the court found that the had no clear inde­
pendent recollection theof entries at the time of the trial. The
plaintiff stated in substance that the record was correct and com­
plete when made. Under these prop­circumstances the exhibit was

(3rdWig. ed.)IIIerly 754;admitted. Ev. s. Railroad,Graves v.
84 N. H. 225.

Judgment on verdict.the

Blandin, J., was absent: the others concurred.
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Upton, Upton,Sanders & McLane, Davis, Carleton & andGraf
(Mr.Stanley M. Brown Frederic UptonK. and Mr. Brown orally),

plaintiffs.for the

M. Tiffany, Attorney General,Gordon and Maurice Blodgett,M.
(bothDeputy Attorney General orally), for the defendants.

Goodnow, J. requireThe issues involved a determination of the
grantedauthority to the State of by L.,Board Health 166,R. c.

14, providesss. 15. 14Section that “whenever persons][certain
have to publicreason believe that a water ... is being contami-

in dangernated or is of . . theycontamination . may petition the
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investigate case,to the and to establish suchstate board of health
the ofregulations may necessary protectionthe deem foras board

pollution judgmentinany that its wouldsupply againstthe said
“theprovidesSection that stateendanger publicthe health.” 15
due inves-petition motion,or its own afterupon suchshall,board

protectit deem toregulations mayas besttigation, make such
Theany dangerous contamination.” sec-supply againstthe said

ofthe time and methodprovisions concerningtion also contains
regulations made and the dutiesputting anyforce establishesinto

Thesepowerstheir in relation thereto.officersandof enforcement
2 inby 1899, 57,of 1 andfirst enacted Laws c. ss.sections were

s.exceptis that infar as this case concernedpresent form,their so
“upon its motion” insertedpetitionsuch or own were15, the words
L., 141, s.in P. c. 15.by1926

grantseach of sectionstake the view that theseThe defendants
regula-makeseparate authorityHealth a toto the State Board of

ofpurposebroadpermitting regulationss. 14 aimed at thetions,
through provisionsimproving quality supplythethe of water

endanger the“against pollution judgmentthat in itsany would
limiting regulations deemedauthorityhealth” and s. 15 the topublic

provide protection “against dangerousanythe board tobybest
single inadoptedwere as a actcontamination.” The two sections

provides bytogether.must be read 14 a method1899, and Section
upon by bepowers mayconferred the board section 15which the

sought by petitionto be such is the establish-The relief ainvoked.
contaminationregulations protecting against pollution orment of

continue, dangerous publicif be to healthwould,which allowed to
(s. authority grantedthe to the board is confined to the14); and

aregulations protect againstas suchpromulgation of such will
15).(s. ofexisting danger The naturesummaryorthreatened

upon recognizedthe board has beenpowers alreadythe conferred
v. 92 H. 402. ItWilkins, 400, mayWillis N. actby this court.

inspection knowledge ifhearing upon its own evenand andwithout
rights.may impair private publicas asseriouslysuch action well

the immediatedesigned meetingfor use in need forpowera isSuch
The topublic authoritythe health. board'sprotectingaction in

uponcontingent dangerousthe con-power is existence ofuse this
supply Conwaythe threat thereof. v. Watertamination the orof

346, sup-inBoard, 349, byN. H. cited the defendants89Resources
to ofgrant authorityclaim of a broad of the Boardport of their

question.the statute now innot involveHealth did
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By plaintiffs’ case,its motion to dismiss at the close of the the
raised thedefendants issue of the nature and extent the Trialof

Court’s review of action taken the In theby Board of Health. case
bar, uponthe presumably investigation.at board acted its own

hearings proceed-It held no and made of Infindingsno fact. the
ings regulation standingbefore the Trial Court the alone was in
issue, plaintiffs having challengedthe its reasonableness. The de-

permittedfendants assert that within the area of toreview limited
questionthe of the isregulation,reasonableness of the Trial Court

merely whether,not authorized find facts but determineto to on the
presentedof evidence before court,basis the the aboard reached

which support.conclusion could be found to have some basis for its
require anySuch a limitation would that with the introduction of

support it, regulationbelievable evidence in the upheldof must be
regard probabilities,without privateto reasonableness or invasion of

rights.
argumentThe misconceives the nature of the administrative

adoptingaction under review. In the regulations, the board was not
upon judicialincalled to act a capacity, pro-and its reviewable

ceedings regulationthe could,consist of alone. It did,and act
hearing.without notice or Wilkins,Willis v. 92 H. ItN. 400. made

findings, representedno and its action anonly parte determi-ex
required protectivenation that the circumstances measures of the

Legislature. theysort authorized theby Having concluded that
did, regulationsit made such as it protectdeemed “best to the

against dangerous (s.. . supply any 15).. contamination”
or dangerousWhether not contamination existed or was

isthreatened, questiona regulationsof fact. Whether the adopted
lightwere reasonable in the questionof the afacts is lawof which

plaintiffsthe are entitled to have judicially determined. Individual
rights should be judicialnot overridden without review. Those

plaintiffstheof are cottageswho owners of on the shore of Back
pondPond and who use the for purposesrecreational “rightshave

enjoymentincidental to the publicof rights . . . which are more
extensive than those of one who onlyis member public.”a of the
Hoban v. 88 N.Bucklin, 73, 87,H. 88. In passing upon the reason­

(Dederickableness legislation,of whether a statute Smith,v. 88
63, 68), municipalN. H. (Statea ordinance v. Paille, 90 N. H.

352)347, or a regulation promulgated under legislative authority
(Willis v. 92Wilkins, N. H. 400, 405, and cases thecited), court

required importanceis to balance the publicof the benefit which
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against the seriousness of the restrictionsought promotedto beis
“isIf measure di-sought .imposed. policebe aprivate rightof to

imposing seriouspublic concern,of minor whilerected to a interest
accomplishrightsguaranteed toregulationin or bar ofrestrictions

On the otherit its unreasonableness.interest,the tends to show
may pri-the need . . the morehand, publicmore insistent .the

InFuller, 64, 68,v. N. H. 69.rights be 87vate restricted.” Woolf
Trialquestion,here in the Court wasreviewing regulationthe

expediency”character of thefind “the extent orrequired first to
69) weight in thein to determine its(Woolf supra, orderFuller,v.

Trialthat theIt therefore essentialscales of reasonableness. was
necessary a determination ofas were toCourt find such facts

bycitedclearly Casesregulation was unreasonable.whether the
delegationalleged improperwas anthe defendants where the issue

(Firemen’s Houle,legislative Insurance Co. v.powersprimaryof
346)Conway N. H. are30; Board,v. Water Resources 8996 N. H.

support generalcited in of thepoint.in cases have beennot Other
bydetermined an administrativeproposition that issues of fact

by statutorythere isnot reviewable the court unless aboard are
439;H. Aetnaprovision Covey Robinson,v. 84 N.therefor.

principleH. This cannot beCasualty Sullivan,Co. v. 83 N. 426.
findingsinapplicableit not the at bar wherebut is casedoubted

to determination of the issuesthe Trial Court are essential theby
scopethe of its review.are withinwhich

activityhumanpublic regulation barringneed for the all onThe
upon principal premises byasserted the de-Back rests twoPond

taken atThe these is that tests of water thefendants. first of
year perioda ten indicate such a sufficientlow-pressure station over

at intake toincreasing presence of coliform bacteria that asand
ofpublic throughto the health contaminationa threatconstitute

premise is theseThe second that the source ofsupply.the water
undisputedon Back Pond. It is that ofactivityhumanbacteria is

low-pressureatforty-seven samples taken the stationtwo hundred
period have been eleven instances of aduring this there coliform

recognized as thecontent in excess of the number maxi-bacterial
appearsItsimple chlorination. also thatrequiringmum for water

samples high-pressuretaken at innumber of the stationequalof an
only showed an excessive count. Based onitself oneBack Pond

experts complete disagree-inopinionsthe of the weretests,these
threat a contamination.dangerousas the existence or ofment to

dangerdid indicate anyfound that the tests notThe Trial Court
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consuming chlorinatedpersons adequatelyto the water if it was
being togivenfurtherand found that such chlorination was now

in-anywater. that did not indicatethe It also found the tests
dangerousin apresagecrease coliform bacterial count which would
dangerousspecificallyof it and found “nopollution or threat
the Man-dangerousthreat of contamination ofcontamination or

coliformsupply.”water As to the source of such excessivechester
low-pressure station,as at the the Court foundcounts were recorded

highthe at to the con-“probablythat counts that intake were due
low-pressurethe stationexistingditions in the area between and

Pond.”Back
rightsrestriction privatefar as the seriousness of the ofSo

regulation impose, plain-the would Court thosewhich the found that
privilegeswho owners would recreationaltiffs were shore lose and

impairedthe of their propertiesthat use would be with abeneficial
resulting depreciation of cent infifty perabout values.

having regulationThe Trial inCourt determined effect that the
public health,directed to situation of to thedangerwas a no while

prohibiting causallyactivities not connected evidencewith such of
pollution appearas did and at the time re-imposingsame serious

privatethe rightson of the owners properties,of shorestrictions
regulationconcluded that the was unreasonable.

the findingWhile evidence Trial that therethe Court’swarranted
dangerouswas no contamination it,or threat of there was likewise

support findingevidence to bya the board that such condition dida
hand,On the if dangerousexist. other or acontamination threat

exists,thereof there must be a reasonable betweenconnection the
regulation and the namely pro­ends mentioned the statute,in

againsttection the contamination. Ramseyer,State v. 73 N. H.
36;31, Dickstein,State v. prohibition89 N. H. 546. The of all

activityhuman in Back preventingPond as a means of contami­
nation, at onlybest remotely connected activity pro­with the
hibited, appears to to beus v.“clearly unreasonable.” Carter Craig,

H. 200,N. It77 206. cannot be doubted on the evidence that the
private rights propertiesof the owners of shore be sub­would
stantially by regulation.restricted the circumstances,Under these
the conclusion of the Trial regulationCourt thethat unreason­was
able is a correct one.

the requestsOf defendants’ exceptionto the denial of which was
taken, two ingranted partwere and the others In neitherdenied.
instance did the evidence compel finding requested,the as insofar
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excep-nothing bydenied, theiras it and the defendants takewas
requests forTheCompany, 459,v. 93 N. H. 461.Perkinstions.

excepted wereof the defendantsgrantingto the whichfindings
thetheir determination onsupported by sufficient evidence and

theyrested with the Trial Court. Insofar asconflicting evidence
beyond alreadyrulings law, they raised no issues thoseinvolved of

opinion.in thispreviouslydealt with

Exceptions overruled.

All concurred.
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