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excep-nothing bydenied, theiras it and the defendants takewas
requests forTheCompany, 459,v. 93 N. H. 461.Perkinstions.

excepted wereof the defendantsgrantingto the whichfindings
thetheir determination onsupported by sufficient evidence and

theyrested with the Trial Court. Insofar asconflicting evidence
beyond alreadyrulings law, they raised no issues thoseinvolved of

opinion.in thispreviouslydealt with

Exceptions overruled.

All concurred.

}Merrimack,
4151.No.3,Mar. 1953. }

MaloneyWilliam C.

v.

Development Corporation & a.Boston
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(Mr.Maurice A. Broderick and James B. Sullivan Broderick
orally), plaintiff.for the

(Mr.Devine & Millimet Millimet for defendant.orally), the

Lampron, J. Because of its nature requires,this case for its
proper understanding disposition,and analysisa detailed of the

aspectin theirfacts plaintiff. Riley Bank,most favorable to the v.
330;86 H. 329,N. Leonard v. 96Manchester, 115,N. H. 117.

Plaintiff submitted build,to defendant $14,250a bid of each to
subcontractor,as a 23 the 82 project.of houses in the The fol-

lowing conversation took placethen plaintiffbetween the and one
actingMacNeil for the defendant. D. “We have decided buildto

those houses ourselves. How you go upwould like thereto and
dependsbuild those houses for me?” uponP. “Well it the terms

yourand so forth.” D. bid bid,“Well is a but havereasonable we
expensescertain of own,our and therefore we could build those
for you puthouses less than putwhat have in Ia bid. willfor

par $13,000.00 pera of gounit. You up there and build those
for and Ime, givehouses you everything youwill half of save

$13,000.00.”under P. “All Iright, will In thedo that. meantime
I goingmuch amhow to have until projectthe is livefinished to

They peron?” $125settled on week.
plaintiff $14,250The testified that his bid of embodied “all the

estimates and costs of material and . pluslabor . . the contrac-
profittor’s overhead and expenses, nightand other such as watch-

andman, different things that one have to in preparingwould do
the work,for shanties preparedetc.” His bid on thewas basis of

blueprints specificationsand the same or similar thoseto involved
in this action.

settingto par $13,000As the of a of per house, plaintiff testified
broughtthat MacNeil the factout that if defendant buildwas to

theythem would have certain expenses, bookkeepingsuch as and
ordinary expensesoverhead and the of a plain-contractor and that

tiff’s bid contained an profit. setting paritem for Hence athe of
$13,000. nothingof There superintendingwas said about con-or

structing the necessary beyondwork the street line.
Maloney putasked MacNeil to the agreement writing.in He

agreed upand to itbring project.was on his next visit to Thethe
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plaintiff the handedworkinghad been three weeks when defendant
writing. partshim a Its “You are tomaterial were as follows.

project at total costevery completelyuse effort to construct this a
$1,066,000.Inc. tocompanyto this and Homes not exceedGarden

project superintendence for lessyourIf this is constructed under
as an$1,066,000 cost, you compensation,are to receivethan total
the actual cost andequalamount the difference betweento of50%

actually Super-$1,066,000. During period you workingthe are as
you are be draw eachproject $125intendent on this to allowed to

companybywill be claimagainst amount. There no thisweek this
paid under this clause. Theanyreimbursement of amountsfor

right terminate thisDevelopment Corporation reserves a toBoston
Upon1.followingthe conditions: the recom-anycontract on of

Housing Administration, Worcesterof the Federalmendation
Assoc, the effectSavings or the architect ... toFederal & Loan

superintendentcapacity is notyour employment in the ofthat
job. opinion2. inthem on this Or if theby anydesired them or of

satisfactorynotDevelopment Corporation your work isof Boston
job progressing speed.”with sufficientor that the is not

pointedaccept writing. He to de-to the outPlaintiff refused
weeklyfendant, $125that he understood theamong things,other

against the ofand not a drawal amountsalarywas bepayment to
innothing originalthere was said thethe difference. Also that

Housingthe Federalthe recommendation ofaboutconversation
SavingsFederal & Loan Associationthe WorcesterAdministration,

itwas to redraft and resubmit it toand the architect. MacNeil
plaintiff. never done.the This was

complaintshadplaintifftold “I haveSubsequently MacNeil
necessaryit besuperintendence, and willyour work—theabout

approvalgetto a letter fromyou anycontinue further ofbefore
DirectorHousing Baker,Administration.” Mr. Statethe Federal

Maloney province approvinghad oforganization, told he noof that
ofawareany contract and that MacNeil wasany employee on

joband left the afterPlaintiff received no further checksthis.
eighty-twoAt thesix that time entirebeing on it about weeks.

forty foundationsexcavated, footings thirty-oneandcellars were
framed.poured twentyand houseswere

plaintiff the costdamageshis claim for testified toTo substantiate
necessarywhich he to con-and materials stated wereof all labor

project. $11,166 perThis amounted tothe houses on thestruct
house.

left certainhe that he had outadmittedOn cross-examination
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charged proceededitems which should also be the cost. thenin He
proveto cost ofthe of most these items. He failed however to

prove gypsum cellars,the cost of blocks for firewalls in the also
the certain which charged for,cost of labor he admitted should be
the wire lath the provedcost of and cost of other Thoseitems.

brought $11,811.18$645.18amounted to which the total percost to
house.

plansThere are certain for theby specificationsitems called and
as, supervision, electricity, telephone,such temporary heat, truck-

ing, cleaning windows, removal,of snow broom cleaning premises,of
damagerepairing during construction, insurance, the cost of whic'h

is and plaintiffsubstantial which omitted he says theybecause are
part of the overhead defendant plaintifftalked about. However

expenseadmitted that aside from mentioning overhead MacNeil
expensesnever itemized the partwhich were to be of defendant’s

plaintiffcosts and never mentioned them Heeither. further ad-
anythingmitted he never any-that said MacNeil omittingto about

thing adding specificationsfrom anythingor to the and that Mac-
himNeil never told he could omit anything.

Plaintiff introduced evidence MacNeil applicationthat in tohis
forcity Manchester, building permit,of filed on ofthe behalf

Homes, Inc., placedGarden the each $7,000.cost of house at This
plumbing,is electrical work,exclusive of driveways, walks, shrub-

bery, painting decorating.and He introduced further evidence
that the Federal Housing Administration had estimated the cost

$12,509.of each house at However this witness admitted on cross-
that ifexamination the cost of some the items called forof theby

specifications plaintiffand byomitted were taken into account the
cost of house at $13,268.each could be least

plaintiffThe had the burden producingof evidence from which
the partiesintention of the may be discovered, the nature and
extent obligationsof their ascertained and their rights determined.

Gould, 89, 90; CyganEastman v. 63 N. H. v. Megathlin, 326 Mass.
734;732, 733, Caggiano v. Marchegiano, 574, 579;327 Mass. 17

C. He inJ. S. 1217. is sound his contention that meetingthe of the
partiesminds or judgedconcurrence of the by partiesis thewhat

say do, byor their acts,overt by they givewhat each toother
byunderstand and not any meaningundisclosed or intention which

one parties mightof the have had. McConnell v. 82Lamontagne,
423;N. H. Company,v. N. H. 32;84 Bianchi v.& Co.Eleftherion

Bank, 14,H.95 N. 15.
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can bea contractplaintiff contends,as the thatIt is also the law
(Dedes v.by conductproved by words or acts orspoken or written

217) 'disputed'ques-a215,H. and that when there isDedes, 93 N.
a it is to beto and terms of contractof fact as the existencetion

fact, this First Nat.jury.trier in case thebydetermined the of
H.v. 81509, 510; Company,Fitch Co. N.Hunton,v. 69 N. H.Bank

199.497; Malloy, 197,Bank v. 93 N. H.495, Mt. Nat.White
determination,jurycan a forissues be toBefore such submitted

the Trial Court.preliminary questionis of la!wforhowever, there a
therefrom which it could be found that wasanyIs there evidence

425,H.parties? Railroad,v. 74 N.the Colesa betweencontract
supra.Malloy,Bank v.426; Mt. Nat.White

$14,250 each build 23 houses.submitted a bid of tohadPlaintiff
plansthetestified that if certain items inthe F. H. A.Mr. Baker of
bethe cost could atspecifications taken into accountand were

agreement proposed by MacNeil$13,268 The writteneach.least
planstotal cost to defendant. Theto in terms ofplaintiff was

partiesin negotiations.all the Thespecificationsand were used
adding anything them. MacNeilomittingdiscussed or tonever

bookkeeping own,and of butoverhead, other costs hismentioned
plaintiff never mentioned them either.them anddid not itemize

point the is what were to bemost of whole case costsThe essential
been underdetermining if the houses could have builtinconsidered

$13,000at a cost less than each.plaintiff’s superintendence
no evidence on which a trier of factopinionIn our there was

point. Theremutuality assent on this vital wasfind a ofcould
partieswhich a contract between theevidence fromtherefore no

properly grantingCourt acted in theThe Trialcould be found.
178; RileyN.Clough, 177,Russell v. 71 H.for a nonsuit.motion

331; Caggiano v.329, Marchegiano, supra.Bank,v. N. H.86
the admitted existenceargument that defendant thePlaintiff’s

parties in its bill in is no avail.equitythe ofof a contract between
receiveto he talks of a bonus he was towhich refersparagraphThe

house)$1,066,000 ($13,000perbetweenif was a difference andthere
below conten-total cost that amount. Histhe actu'al construction

that certain costs of construction not othersin this case is andtion
determiningin if ahe was entitled to bonus.were to be considered

partiesthebeing admission that minds of the met onof anInstead
proves, anything,if that there no such assent onsubject it wasthat

account.be taken intowhat costs were to
plea bythe statute of frauds the defendant con-did the ofNor
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an bystitute admission of the existence of the contract claimed
plaintiff. 165,the See McCrillis v. ThereCompany, 85 N. H. 168.

general liability by plaintiff’swas a denial of the defendant. The
phraseddeclaration was in “a $1,066,000”terms of cost less than

“theand cost of said construction.” It is difficult to see how a
plea of the plaintiffstatute to such a declaration relievewould the

proving understandingof the burden of a definite between the
parties as to what costs of construction were to be considered if

plaintiffnot of them. The positionall did not take that pre­aat
portionhearing goodtrial and devoted a of a long trial in trying

agreement partiesto establish what the of the was.
application permitIn an for a to build made to the Man-city of

chester for each house by Inc.,MacNeil on behalf Homes,of Garden
$10,000he the cost changed $7,000.estimated at then it to These

figures not include plumbing,did the cost of work,electrical drive-
ways, walks, shrubbery, painting and decorating. applica-These

were December,tions made in 1948, eightsome six or months
partiesbefore entered negotiations.these into They partwere no

anyof conversation or dealing between Maloney MacNeiland
himbyand were made particularfor a and purpose.different We

theyfail to see how could be a onbasis which could be found a
understandingmutual as into costs the matter before us.

Lastly it seems to us that weeklythe payments of $125 were
part single integratedoneof undertaking parties.of the Plaintiff’s

parevidence shows that the on each house, paymentsthe to be
to theymade him if less,were built for weekly payments,and the

together.were all decided In opinionour all these partitems were
singleof undertaking.one If a contract had been arrived itat

would have from singleresulted a toassent the whole matter. There
being no evidence from which a mutuality of assent foundcould be
on plaintiffthe whole transaction, cannot enforce part of it as a
contract.

In view of the result reached it would serve purposeno useful
plaintiff’s arguments proofto discuss to damagesas of and nomi-

damages.nal

Exceptions overruled.

Goodnow, J., did not sit: the others concurred.


