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meaningthere is to such the law. Theand no read a intooccasion
only remaining question, therefore, holdingis whether the Court’s

continuingthat the contract was an entire or one is erroneous. As
undisputedbearing this, amongon it seems that other factors it is

purposethat all this material furnished the sole erectingwas for of
Buildingthe and that sup-Hobbs the numerous items listed were

plied days long periodat intervals of less than overninety a of
bytime as ordered for the defendant Hobbs Inc. anKeyser, openon

In findingaccount. this situation the of the theCourt that contract
continuingan entire orwas one is sustainable. v. Brinley,Calef

N. 90. The58 H. defendants admit that this conclusion inis ac-
(97 (n))cord with authorities elsewhere L. R. 781A. and that the

precise question involved here been inhas not decided this state.
nothing compeldiscover in our whichWe cases as a matter of law

contrary rulinga the findingdecision to and of the Trial Court
representswhich, believe,we the better view. The order is

Decree affirmed.

Goobnow, J., did not sit: the concurred.others

Carroll, } No. 4170.3,Mar. 1953. }

Ralph Colby VarneyM. & a. Fredv. a.&
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Wayne (Mr.Sleeper, MullaveyShaw and J.William H. Robert
Mullavey plaintiffs.for theorally),

Wyman (by orally),Eliot U. brief and for the defendants.

“Dependents”J. as defined the Workmen’s Com-Duncan, by
Law, “parents partially.pensation whollyincludes . . who were or

upon earnings employee supportin fact the of fordependent the
1947, 2266,the time of the Laws c. s. VII. Sectioninjury.”at

provides20, plaintiffs rely, partwhich the in as follows:" Com-upon
pensation If from em-injury,for Death. death results the the

dependentpay to, dependentsor for the or of the de-ployer shall
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foremployee period exceeding weeks,ceased . . . a not 300 a
weekly compensation equal persixty-sixto and two-thirds cent

averageof the deceased employee’s weekly wages, but not less than
twenty-five perfifteen nor more than dollars week. . . .”

appliedIf the statute is to be itliterally, is obvious that the
plaintiffs are entitled to a total of a rather$23.32 week than the

$18sum of a week awarded the Trialby Court, since the former
equalamount is to average weeklytwo-thirds of the decedent’s

wages. purposeFor the determining compensation,of the statute
itas stood at the time of the decedent’s death, plaintiffs’when the

(Hirschrights arose v. Hirsch 480;97 N. H.Bros., Globe Ind. Co.
Peckham, 487),v. 97 N. H. personsmade no distinction between

the,earn­wholly dependent, personsand partially dependent, upon
ings of the deceased employee. The arguedefendants that literal

provideenforcement of the statute plaintiffswould benefits thefor
in excess of contributions made by the duringdecedent his life­
time, and that such resulta should not be assumed to have been
intended theby Legislature. OpinionThe instatement the Jus­of
tices, 629, 655,66 N. H. that “what is within the letter notbut
within the is not within the statute”intention is cited.

to presentPrior enactment of the CompensationWorkmen’s Law
1947,in the Employers’ Liability Compensationand Workmen’s

providedstatute for compensation partiallesser amounts of for
dependents dependent.than for wholly Lapointthose Winn,v. 81

357,H. 358. originally providedN. As it partialenacted for de­
pendents parta of the total in proportionbenefit the which the

theamount of decedent’s contributions to them bore to his “total
(1) (b).wage.” 1911, 163,Laws c. s. 6 In the statutory revision

1926, languageof this changed providewas to for inpayments
proportionthe partialwhich the dependentscontributions to bore

support dependents.”“to the total of the P. L., 178, II;c. s. 19 R.
L., 216,c. s. 20 II.

The act of 1947 under which this case arose contained no com-
parable provision. By amendment in 1951 however, provision was
again made for a distinction between total partial dependents,and

substantiallyin languagethe first used in the Byrevision of 1926.
that amendment “any dependent”[partial] is partentitled to a

providedof the benefits for those wholly dependent pro-in the
portion which the decedent’s partial dependentscontributions to

“to the support dependents.”bore total of the 1951,Laws c. 55.
also, id.,See c. 74.
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Compensation 64.20,s. “NewLarson, Law,In 2 Workmen’s
is onethat this stateHampshire, s. 19 II” is cited for the statement

receivepartial dependent“that the shallprovideof seven whose acts
thedependenta thatthe sum available to totalpercentage of the

dependent’s own totalcontribution bore to theaveragedeceased’s
undercontrasted other statutesSuch acts are there withincome.”

“the of the sumpartial dependent percentagereceiveswhich a
bearsdependent averagea contributionavailable to total that [the]

period.” reasonablyIt isearnings duringto the samedeceased’s
formula, former, establishedthat the latter rather than the wasclear

in Whether the revisionby originallystatute enacted 1911.our as
(s. V)(s. operated20 toII),of 19 the amendment of 19511926 or

put effect formula which the treatise cited above ascribesinto the
the “totalHampshire plain.'to is not wordsentirelyNew Whether

partialthe the “income”support dependents”of mean total of
ordependents, support” partial dependents,or the total “cost of of

had toapparentlyof all this court never occasiondependents, has
consider.

upon amendment,are not called to the 1951We now construe
parties applicationit the at bar.agreesince the that has no to case
the do that a ofHowever defendants contend it is “clarification”

1947, partial dependentsinlegislative intention, pre-existing that
dependents.to totalshould not be benefited the same extent as

ofadopt. Havingto before it at the timeThis view we are unable
prior providingthe different for totalenactment statute benefits

partial Legislature incorporatechose to independents,and for the
Theanythe no which make distinction.provision1947 act would

tends rather to indicate an intention that the distinctionomission
v.theshould not be carried forward into new act. BolducCf.

235,N. 238.Company, 96 H.
do we consider that the omission of such a differentiationNor

concepts statute,fundamentalnecessarily underlyingviolates the
Compensation com-governedas contend. is not bythe defendants

damages. Company,Hollandcompensatorymon law rules of v.
83 afford limited relief for of earn-N. H. 482. It- is intended to loss

ising Mills, 383,Freeman v. 84 H. 385. “Itcapacity. N.Pacific
injury Company,from . . . .” Hollandto meet of the loss v.some

Larson, 1.20, purportss. It doessupra, supra,484. See 1 2.50. not
s.upon Larson, supra,to insurance based actual need. 1establish

InTorts, 533, 534;20. See Prosser on 58 Am. Jur. 579.3.30, p.
particularin casesconsequence, mayadministration of the statute
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mightproduce arbitrary byresults which be commonconsidered
inpresent law,law standards. Thus under section 20 III of the

the case of to childrenremarriage payableof a widow benefits minor
thereupon payable theby formerlyare increased the amount to

thereupon theThey maywidow. exceed actual contribution made
by the during Again,decedent for the children’s benefit his lifetime.

paidfifteen'statutory week, singlethe minimum of a if todollars a
partial dependent well themight previouslyexceed contributions

by decedent;made the the thatsuggestionstatute contains noyet
minimumthe should be reduced in such a case. ob-Similar results

applicationin oftain the forstatutory apportioningformulas
among dependents. They mayawards reduce partialbenefits to

dependents pointa proportionto out of to benefits for de-total
pendency; they produceor benefits little tomay bearing relation
actual duringcontributions made the lifetime. See 2decedent’s
Larson, supra, s. 64.20, p. dependents128. And even when sur-no
vive, payments required employer. 1947,certain are of the Laws

266, IV,c. ss. 45.20
applicationThe fact that a literal the lim-of statute will over a

period plaintiffsited afford inweekly benefits to the excess theof
weekly contributions tofound have been received them theby from
decedent appear necessarily legis-does not to us to contravene the

Bylative intent. employee’s plaintiffsthe death the deprivedwere
not only of continuance of previouslycontributions butenjoyed,

potentialof anyalso increase in contributions in the andfuture,
possibleof their continuance for more than 300 weeks. See

Zahrobsky v. Company, 344 Pa. 446. We find no reason to assume
legislativea intent weekly providedthat benefits should ex-never

ceed the actual weekly contributions the decedent. plaintiffsof The
are each applicableentitled under the week,statute $11.66to a
and the decree must be modified accordingly.

plaintiff’sThe denial of the motion to amend the decree with
respect compensationto in the event of death plaintiffof either

proper.was The provisionstatute makes no for a decree such as
plaintiffs seek,the rightsand the which accrued each personalto are

and do not survive to the Employers’other. Diamond v. Co., 97&c.
H. WhetherN. 510. a survivor plaintiffsof the would become

entitled theto statutory minimum fifteenof dollars need not be
decided, question mayfor the exceptionnever arise. The to denial

theof motion for a decree that in the event of death of one theof
plaintiffs paidfull bethe amount to the survivor is overruled.
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inplaintiffeachDecree for
per$11.66 week.sumthe of

concurred.Goodnow, did not sit: the othersJ.,

Merrimack, } No. 4177.3,Mar. 1953. }

Adm’r David Barton.v.Porter,Arthur E.


