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Municipal Court,Portsmouth
No. 4188.Apr. 7, 1953.

SamuelState v. Smith.

Thomas E. Flynn, Jr., city solicitor, and Warren E. As­Waters,
(Mr.sistant Attorney General, Flynn for theorally), State.

Arthur J. Reinhart, for the respondent, filed no brief.

Duncan, J. respondent’sThe motion to dismiss raises the defense
jeopardy.of former The issue is whether he has previously been tried

the charged. apparentfor offense now complaintIt is uponthat the
acquittedwhich he was formerly was based, as the motion alleges,

upon “the same allegedset of facts” in pendingthe complaint, ex-
cept allegationfor the that the child putwas in fear. But “the test
is not whether the defendant has been triedalready for the same
act, putbut whether he has been in for thejeopardy same offense.”
Morey v. Commonwealth, 433,108 Mass. 434. Accord, State v.
Brooks, 215 134. appearWis. It must that the offense previously
charged was the “same in inlaw and Commonwealth v. Roby,fact.”
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DiStasio,12 Pick. v. Mass.496, also,504. See Commonwealth 297
347, 356.

3, bycomplaint 449,R. c. s.charged L.,The first violation of
is made a mis­“open, grosswhich or lascivious behavior”lewdness

v. N. is one of the “offensesdemeanor. 77 H. 170.ThisBurgess,State
con­against L., gistc. 449. of the offense is lustfulchastity.” R. The

debaseprobable disclosure and shamefulness toduct, tending by its
373; Statepublic Franzoni,v. 100 Vt.the of morals. Statestandard

App. 1037; Cummings,Commonwealth 273Parker,v. 233 Mo. v.
adjective “open,” not em­8, 9. The which was229;Mass. 53 C.J.S.

act,qualityrefers the of thecomplaint dismissed,in the tobodied
180;88 Wis.place Juneau,committed. State v.rather than the where

v. 128 52. Assault is not an essentialWardell,Commonwealth Mass.
v. Jacob­supra;See v. StateBurgess,element of the offense. State

547,son, 197 Ia. 552.
455,charged L., 22,R. c. s.assault,now is which underThe offense

“against person”This an offense theis likewise a misdemeanor. is
(R. touching of455, supra), gistthe of is the unlawfulL., c. which

phys-involvingAn threat or use ofperson another. overt actthe of
public6 The inter-necessary 917,element. C.J.S. 918.force is aical

rightthe freedom from interference withprotectionin of toest is
No re-preservationthe of moral standards.person,the rather than

shameful, indecent is im-quirement lustful,the act shall be orthat
posed.

sufficiently appearsit that the offenseswhat has been saidFrom
complaints in instancedistinct, althoughare thischarged by the two

acquittal of one is noarising the same acts. Conviction orout of
ed.)(12ththe Crim. Lawprosecution Wharton,for other. 1bar to

gross behavior, not ofrespondent acquittedThe was of lewd564.
N.by Sias,case State v. 17 H.earlyestablished the ofassault. As

“unless559, 560, jeopardythe of former affords no defense558, rule
true, sus-if havecharged would,in the second [complaint]the facts

Donovan,v.applied inrecentlythe The rule was Statetained first.”
eachpartamay192. While the same acts form of190,H.97 N.

distinguishingrequires proofin each case of aoffense, the statute
Morey Commonwealth,not. See v.element, the other doeswhich

itStates, U. 338. In the one case isv. 220 S.supra; Gavieres United
violence,is howeverphysicalIn the other itlewdness.unconcealed

respondent’sThe motions bethreat thereof. shouldor theslight,
denied.

discharged.Case
All concurred.


