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}Rockingham,
No. 4200.Apr. 7, 1953. }

DorneyWilliam A.

v.

Dorney.Mabel P.

LevyVarney, &Winton and (Mr.Lawrence Guptill,W. GuptillJr.
orally), plaintiff.for the

Hughes &Burns and (Mr.Robert E. Hinchey Hinchey fororally),
the defendant.

Goodnow, J. plaintiff’sThe position is that he is entitled to the
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aof his libel asvoluntaryfor a dismissalgranting of his motion
date ofas itsright; that a dismissal is effective ofof suchmatter

theoflibel a dismissalfiling court;in and that dismissal of the effects
jurisdictionthereafter, leavingfiled this court withoutpetitioncross

Hisplaintiff petition. exceptionin with the crossover the connection
questions.threehis motion raises theseto the denial of

that libel for divorce be dismissed with-plaintiff’s motion hisThe
any hearing begun the meritsprejudice filed before had onout was
petition relief hadseekinganswer cross affirmativeanyand before or

acircumstances, plaintiff entitled tothe wasbeen filed. Under these
Manchester,right. Saykalymatter of v.of motion as agranting this

cited.4, 5,97 N. H. and cases
however,plaintiff’s not,of the libel doesvoluntaryThe dismissal
itfiling carry dis-the its nor does it with arelate back to date of

petition.missal of the defendant’s cross
request voluntaryfor dismissalfiling of a motion or aThe mere

Alpert v.put automatically.theoperate to an end to actiondoes not
“ dis­39, plaintiff41. ‘The cannotMercury Company, 272 Mass.

” Parker v. Col­privitythe of the court.’continue his suit without
of37; Gamsby Ray,v. 52 N. H. 513. The naturecord, 36,2 H.N. Cf.

contemplatedisbyaction on it the courtthe motion is such that some
is filedrequired. The circumstances under which it determineand

it a matter of the Court’s discretiongrantingthe of iswhether
(Leonardsupra) right v.Manchester,v. or a matter of(Saykaly

171). or170, situation,in the latter some actN. H. EvenFahey, 87
estopped exercisingplaintiff have him fromagreement mayof the

be(Webster Bridgewater, 296, 297) mayv. 63 N. H. or costsrightthe
367).(Farr Cate, N. H.a of the dismissal v. 58assessed as condition
judg­in asuch a motion is not itselfgrantingAn order of the court

upon final be enteredmayment is the which a decreeonlybut basis
Vignoordered. v.judgment day, unless otherwiseat the established
judicialin a108, 109.Judgment is the law’s last wordN. H.Vigno, 79

judicialnot until a determinationcontroversy. Am. Jur. 821. It is30
finallyjudgmentto that an action is terminated.has reducedbeen

objappears no ectionIn the defendant but raisesthose cases where
appear­the where the defendant has notgranting of motion orto the

formal and ofgranted without order as a mattered, the motion is
ofgoes in with the rulesgranting judgmentIts to accordancecourse.

58, 93 H.57, 94 appendix;N. H. Rule N.(Superior Court Rulecourt.
objection is theseasonably grantingmade to the ofappendix). Where

pendingaction on the untilbar,in case at the is docketmotion, as the
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and, granted, grantingthe motion is heard if until the order hasit
gone to tojudgment. voluntary goesThe date on which a dismissal

is its effective date. It not relate to the ofjudgment does back date
supra.filing. Colcord,the Parker v.

plaintiffThe jurisdic­chosehis forum and submitted himself to the
seekingbytion of the a divorce. Until the voluntarycourt- dismissal

subject jurisdiction.his hegoes judgment,of action to is to the court’s
seekingThe defendant came into court relief theaffirmative while

plaintiff’s against pendingaction her was still plaintiffand while the
represented in by choosing.was his action counsel of his own “The

compel partieslaw to bring equaldoes not two actions withwhen
rights be in one.”convenience their can settled Johnson Associa­v.

tion, 437, long practiceN. H. has been standing438. It a in this68
petitions seekingstate to treat cross relie¿jsjleadingsaffirmative^

the original required copiesin action. No service thereon is but of
filed.in.c.Qqrt_arerequiredpleadingsall to be forwarded “toforthwith

partiesall other or their Superiortke.aati.on counsel.”to Court Rule
15, appendix.93 A copyN. H. of the pleadingsdefendant’s was sent

by plaintiff’sto and received at thecounsel time of their infiling
plaintiffcourt. Jurisdiction over the in connection thewith matters

petitioncontained in the therebycross was While plain­secured. the
totiff is entitled a voluntary dismissal of his libel for hedivorce,
“preventcannot thereby the from proceedingdefendant judgmentto

upon a for pleaded.”claim affirmative relief properly v.Moylan
Lamothe, 92 299,N. H. 301.

plaintiff’s exceptionThe to the denial of his formotion a voluntary
dismissal of his libel for divorce theand to order dismissing his libel
“on its merits” is sustained. The exception to the grantingorder the

petition separatedefendant’s for maintenance is overruled.

Exceptions partinsustained and overruled in part.

All concurred.


