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William P. Fowler brief and(by orally), plaintiff.for the

Massachusetts)(ofEdward R. ArthurHale, L. Brown and Paul A. Good
(M­ orally),Brown a majorityfor of the water com­r.
mittee.

George R. Scammon brief and(by orally), for the intervenors.

Kenison, C. J. As a preliminary matter procedure,of it bemay
noted in typethis of controversy petitionthat a for declaratorya
judgment properis a method of determining the pro-oflegality the
posed expenditure publicof funds. Chronicle &c. Pub. v.Co. Attor-
ney-General, 148, 150;94 N. H. Vantine Studio v. Portsmouth, 95

injunctiveN. H. 171. The fact that proceedings might an alterna-be
tive determining questionmethod of the precludedoes not the ofuse
declaratory judgment procedure. Clapp v. Jaffrey, N.97 H. 456.

LisbonSee School District v. District, 96 N. H. 290, 292. Nor
any objectioncan valid appropriationbe raised to an of town funds

is made uponwhich conditional the determination of its legality by
Supremethe Court. Reed v. School 91District, 209;N. H. Keene

Martin, 504,v. 96 N. H. 506.
All of the votes of the town Hampton purportof North to be taken

1943, chapterunder 160,Laws as amended, which provides that
capitaltowns establishmay reserve funds. Section 1 of the act

reads as follows: “Any providedtown ... as by 2, maysection
appropriateraise and money for the capitalestablishment of a

reserve fund for the financing partof all (a)or of the cost of the
construction, acquisitionreconstruction or specific capitalof a im-
provement, acquisition specificor the specificof a item or items of
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acquisitionreconstruction, of(b) orconstruction,or theequipment,
equip-a ofacquisition typeor ofcapital improvement thetypea of

trustprovides that the trustees of funds8 of the actment.” Section
provides9capitalthe fund and sectioncustody of reserveshall have

onlybe made in connectionfrom the fund shallexpendituresthat
as amendedthe established orpurposesthe for which fund waswith

providesact that noby 10 of theprovided section 10. Sectionas
capital reservepurposein for which a fundchange be made theshall

by thea vote two-thirds of allestablished until authorized ofis
Thismeeting.an annual statutepresent votingand at townvoters

adopted apostwar planning bystatutes whichis the wereone of
municipalities surplus moneyto usemaj the to enableority of states

capital Survey1943Annual of Americanspecific improvements.for
Book, 1946, pp. 191, 192; Fordham, LocalMunicipal YearLaw 219.

(1949) in433. similar statutesLaw Unlike otherGovernment
“capitalHampshire act contains no definition ofthe Newstates

capital improvement.” originalTheimprovement” typeor “of a of
has extended and broadened on severalcapital reserve act been

attemptsubsequentthe to definebut none of amendmentsoccasions
91;35; 1947, 8,improvements. 1945,Laws c. Laws cc. Lawscapital

capital improve-a1951, anyIn the absence of definition ofc. 106.
“capital improvement”in act the term must bement as used the

permanent improvementa better-ordinaryin its sense of ortaken
distinguished repairfrom current maintenance.ordinary orment as

Supp. 441, 444;F. T. Harris v.Morgan, 54 K. Co.Henderson v.See
(2d)Revenue, 76,F. The originalInternal 112 79.Commissioner of

meetingsannual town in 1945 and 1946 for theat thevote taken
system capital improvementof works was for aa waterconstruction

1943, as160,c. amended.meaningthe of Lawswithin
capitalin the town had established itsAlthough the first instance

acquisitionfor construction and of a waterreserve fund the works
byplan procurein newchangedit its 1949 to contract asystem,

Hamptontheexistingfrom the main of Water Worksmainwater
westerly. ofchangeAtlantic Avenue and thence ThisCompany to

by a vote of two-thirds of all thewas authorized voterspurpose
meetingvoting at an annual town and met all theandpresent

c. 10. If the the1943, 160,of Laws s. vote taken atrequirements
(R. 5)meeting L., 51,doubtful c. s. itvalidityin 1951 is ofspecial

subsequent vote atin of the of the townimmaterial viewbecomes
If the 1952 vote ameeting merelyin 1953. was confirma-the annual

no of achange purpose involved,1949 so that wastion of the vote
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vote required anytwo-thirds was not in validitybut event the of
the by supersedingtown’s actions is to be finaldetermined its and
vote in 1953. That vote clearly shows that it is a confirmation and
continuation the approvedof 1949 vote byand that it was a two-
thirds vote at meetingan annual though change purposeeven no of
was majorityinvolved and a vote would have been sufficient. See
Mattison, Post-War Reserve Rhyne, MunicipalitiesFunds in and

(1944)the inLaw Action 414-451.
The trustees of trust majorityfunds and a of the water committee

positiontake the that the betown’s actions are valid and should
upheld. The intervenors maintain that however laudable the town’s
objectives may be, powerit Hamptonhas no to contract thewith
Water Works Company for the main hydrants,water extensions and

capital improvementthat it is not a inand is ofviolation of 5Art.
II HampshirePart of the New onlyConstitution. “Towns have the

powers grantswhich the state them.” Eaton v. Bragg, 407,96 N. H.
408. However specific authoritytowns have to appropriate money

“provideto extinguishmentmeans for the of L., 51,fires.” R. c. s.
XIII;4 Keene v. Roxbury, 82,97 N. H. 84. Together thiswith

authority they powerhave the anyto “make maycontracts which
be necessary and convenient for the publictransaction of the busi­
ness of the L., 51, powertown.” R. c. s. 3. The of towns to accom­
plish publica practicalfunction in a and wayeconomical have

upheldgenerally been in this state. Blood v. Co.,Electric N. H.68
340, 341; Fournier v. Berlin, 92 N. H. 142, 144, 145; McMillan v.
Noyes, 258, 263;75 N. H. Leary v. 446;91Manchester, 442,N. H.
Clapp v. Jaffrey, 456, 458;97 N. H. Shea v. Portsmouth, 98 N. H. 22.
The foregoing statutes and adequatedecisions are authority for
the town to protectioncontract for fire and supplya of awater and
contract for such services is for a “type capital improvement”of

meaningwithin the capitalof the reserve statute. 1943,Laws c.
(b).160, s. 1

Although a contract for protectionfire a supplyand water is for
type capitala of improvement, it arguedis that it has annot been

“acquisition” of the town since the water appurten­facilities and
ances are by Hamptonowned the Water Works Company. inWhile
a primary acquisitionsense means to become the owner, the term
is enoughbroad to include rightthe to the typebenefits of a of
capital improvement without ownership and title. See Robbins v.
Rapid City, 171;71 S. D. White v. Treasurer Wayland, 273 Mass.of
468; White v. 291Welsh, Mich. 636.
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townprohibits “any toII ConstitutionArticle 5 of Part of our
the benefitmoney indirectly forgive directlyloan or its or credit or

orobject profits inany corporation having for its a dividend ofof
mayTownstaking its stock bonds.” notany way byaid the same or

anddonations, private corporationsmake or subsidies togifts,
inpublic anyfundsit credit or invest itsmay pledgeutilities itsnor

Eyers v. 84 N. H.corporation Gilsum,Co.utility.such or Woolen
present case the townOpinion N. H. 562. In the1; Justices,the 85of

public pursuant to a tariff offor a needed servicehas contracted
jurisdiction Utilitiesthe of the Public.general application under

public funds inand this is not an investment of aCommission
prohibi-enterprise meaningwithin the of the constitutionalprivate

Jersey L. “AidCo.,v. Water 123 N. J. 383.tion. Runnemede New
except protection publicin of the welfareutilityto a is forbidden

be in a needed serviceprotectioninterest. And the mustand
Opinionby utility as condition of aid.”publicfurnished the the a the

484, legalH. 488. The andJustices,the 88 N. town’s actions areof
permits“full authority” delegatedthe to the committee ex-water

powers provide protec-ofercise the town’s contractual to for fire
and supply.tion an extension of the water

discharged.Case

All concurred.

Hillsborough, } No. 4211.May 5, 1953. }
of Leon Inc.Keyser,Petition


