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discharged process 1948,and since the second 9,trustee on October
subsequent agreements operationwas to the three for the sale and

of the bus line 1947, plaintifffranchise executed in the can recover
“plaintiffno more than the trustee owed the defendant. The in

process proceeds against upontrustee the strengththe trustee
rightof the defendant’s and title, and in the absence fraudof

only againstcan recover what the defendant could the trustee.”
Martin v. Whitney, 505,74 N. H. 507.

The ruling that the trustee chargeable onlyis for the amount of
$3,720.39 due from the trustee to the defendant affirmed and theis
order is

Exceptions overruled.

Goodnow, J., did not sit: the others concurred.

Hillsborough,}
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Craig Craig (Mr.& CraigWilliam H. orally), plaintiff.for the

Sulloway, (Mr.Jones, Hollis & Godfrey Jones fororally), the
defendant Public Service Company Hampshire.of New

Burns, (Mr.Calderwood Bryant& Bryant orally), for the defend­
ant England TelephoneNew Telegraph& Company.

Goodnow, J. The questionaccident in occurred eveningon the of
November 19,1948, thewhen automobile in plaintiffwhich the was a
passenger being operatedwas southerly on South Main Street in
Manchester and collided with validlya polelicensed utility near
the intersection of the south line of Milford Street and the west
line of South Main Street. operatorThe of the automobile was

plaintiff’sthe father. At the time of the accident it rainingwas
heavily. South Main cityStreet is a street, with an area used
for vehicular traffic limited by a curbing and a sidewalk on each

beyondside the curb. North of its intersection with Milford
Street, partthe traveled of South Main Street as marked by the
curbs is forty feet in width. South of the thirtyintersection it is
feet in width. The mouth of Milford Street at its intersection
with the linewest of South Main Street is oneapproximately

thirty-threehundred feet in width. The narrowing of the traveled
area of MainSouth Street occurs wholly on the west side of the
street so projectionthat a of the west curb line of the street
southerly across the Milford Street intersection runs ten feet
westerly of the curb which starts south of the intersection. The

poleeast side of the questionin was one foot four westerlyinches
edgeof the outside of the curb on the westerly side of South Main
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Milfordcurves around intopole,the the curbNortherlyStreet. of
thepole tofrom north side of thewith the distance theStreet

StreetMilfordedge southerlycurb on the side ofoutside of the
top the curbnine half feet. The ofvarying from to and aseven
In the ten footinches the road surface.from four to five aboveis

adjacent to thepublicthere a sidewalkarea west of the curb is
andstripnarrow land between the sidewalkproperty line and a of

The of whichpole negligencecurb in the was located.the which
impro-inpole questionthe wasplaintiff complainedthe was that

perly located and maintained.
itutility poles,to so locate which isduty companyThe aof

public highway,to limits of a thatlicensed maintain within the
conven­unreasonably safe,interfere with the free andthey will not

public byfor travel is establishedhighwayient use of the well
486,Hayesof N. H. andCompany,the cases v. 86our decisions in

Twardosky L.,95 H. The amendments to P.Company, N. 279. c.v.
1935,Hayes decided, made Laws c.97, byunder which the case was

duty. languageThe broad100, changedid not this fundamental
any“the of . .providing that location .amendingof the statute

by be “conclusivepole designated. . . when the selectmen” is to
and thethe licensee to construct maintain samerightas to of the

1935, 100,c.place liabilitywithout to others.” Lawsin the located
188, pt. 9,c. s. is followed10, 1945, 24, immediatelys. now Laws

“except negligence construction,inby exceptions:two for the
except.of the same . . and as isoperation, or maintenance

(nowchaptertheexpressly provided Byherein.” s. 17 of same
1945, 17), responsibility clearly providedofsupra,Laws s. utilities is

pole maintained,constructed,a licensed “has been orvalidlywhen
negligent manner, improperor in an location.”operated ... in a

97,c. weresupport opinion L.,In that the amendments to P.of our
Hayes signifi­the itchange case,the doctrine of isnot intended to

liability “improperforlanguage imposingcant that the loca­this
488)(Hayes Company, supra,a v. added to s.poletion” of was

Legislature.proposed, byas the 1935 Journaloriginally17 of
underHouse, p. any825. The license1935, utilitythe which
the ofpole placed requirementsis not determinative of theis

permissionbut is apublic safety grantin the use of the street of
Twardoskysubject requirements. Company,to v. supra,those

280.
question adjacentfact in here was to the travel-poleThe that the

Hayesthe in thepart polesof in contrast tobusy cityed a street
beside roadsTwardosky countrycases which located doesand were
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imposed upon utility.primary dutythe a Nor is thenot alter
solelypole’s of lawpropriety of a location determined as a matter

part commonly occupiedhighwaybecause it is located in that of the
lightsand suchbyin cities a sidewalk obstructions as traffic and

separated asigns, utility poles, byand of andhydrants outside
the used im-curbing by liabilityfrom area vehicles. “The for

placing pole highwaya in the out of theproperly neglect‘arises
”precautions requiredof the by publicthe conditions of travel.’

Company,v. beTwardosky supra, 280. Those conditions are to
in light circumstances,determined of all the in-surroundingthe

cluding partthe width and course way,of the traveled of the
the and of traffic actualnature amount thereon and the location

poleof the as well as the existence a If undercurbing.of all the
poletheconditions, unreasonably publicdoes not interfere with

the is proper;travel on its location ishighway, otherwise it
improper.

question pole placedThe of whether the in pos-was such a
unreasonablyition it safe,that interfered with the free and con-

publicvenient of the forhighwayuse travel properlywas submitted
During view, juryto the thejury. the saw the location of the

pole, nature,the andwidths course of South Main Street iofand
intersecting just pole’sMilford Street it north of the location.

Photographs plansand scaled were introduced in evidence. isIt
questionpolethat the in generalwas located in the dir-apparent

ection of travel for goingone south South Mainon Street. On the
night the accident, rainingof it was heavily. poleThe was located
“in a dark corner.” The driver lightswas blinded by of carthe a
headed north on South Main Street. While darkness,the the
storm the lightsand the carof headed north were not overmatters
which control,the defendants had they were foreseeable circum-

regardstances in pole’sto which the location bewas to determined.
supportSuch evidence is sufficient to a finding by jurythe that the

pole was so located as to anconstitute unreasonable interference
publicto travel. The continued location inpoleof a spotthis

separationsince its1891, from bythe traveled area a curb and
its from edgedistance the curb’s pointat whatever the automobile

towas found have thecrossed curb not conclusivelydid determine
pole’sthe reasonableness of the location. These were all circum-

the lightstances in juryof which the was to determine whether
“neglectthere had been any precautions requiredof the by the

publicofconditions travel.”
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pole theythelocatingthat in the ofcontentionThe defendants’
would beanticipate that a vehicleimproperly required towere

operated is withoutBourget automobile wasexactly as theoperated
the to haveconduct, jurywhich found beenThe driver’smerit.

jurythetonot of the circumstances submittednegligent, was one
pole was im-determining whether theconsideration infor its

not aagainst the defendants wasplaced. Its verdictproperly
thepole placed negligentas to interfere withfinding that the was so

but that thethis driver a determinationhighway byof theuse
publicunreasonable toits location created an obstructionpole at

negligencefactseparate that the driver’sIt also found as atravel.
contributed, defendants,that of the to cause-the accident.with

(Laws pt. 9)188,c. s. and our decisions1945, 24,The statute
Twardosky supra)(Hayes supra; Company,Company,v. v. im-

upon polesso locate their as not todutya utilities to un-pose
safe, free use ofreasonably interfere with the and convenient the

byclaimedpublic follow,It does not as thehighway for travel.
pole’s isdefendants, liabilitythat on account of a location im-

operatorfor collisions which occur where theposed only “those
making highway.”a of the utilitysafe use If a violates itswas

poleby locating a and a collision occurs as aduty improperly
thatresult, part, duty, liabilityin whole or in of violation of its

upon principles.lawdepends recognized common To those who
accident, liable;fault the it is those whowithout for to- werewere

degree,in some it is not the makingat fault liable. While of
by the thecarefully defendants,such a claim is avoided limitation

liability they suggest imputeinwould, effect,on their which the
the motornegligence passengers,of driver of a vehicle to his

recognizedto the rule incontrary well this state. Jones v.
accomplishmentRailroad, 73,83 N. H. 76. The aof such drastic

thechange bywas not intended statute.
agreecannot theWe with defendants that the accident would

irrespective polethehappened beinghave of located as it was.
in Labor v. Company, 256,Unlike the situation 92 N. H. where

questionpolethat the in ait was said was so “close to stonewall”
pole againstcrashthat if no were there a the could not havewall

object beyondthe inavoided, polenearest the the casebeen at
general in whichbar, in the direction vehicle was traveling,the

Fromfiftyat least feet distant. that thewas the fact brakes
applied the in thebynot driver short distance betweenwere the

and it not thatedge pole, conclusivelythe does followcurb’s they
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appliednot have been in the substantial number of feetwould
object.stationarybefore nextavailable the

lights mayother car blindedThe of the which the driver have
abeen cause of the accident but it is obvious that had there been

pole at this a collision it could have occurred.no location with not
beingdriver, upon sharplyThat the swerved andblinded, suddenly

right pole compelled Theto his into the was not a conclusion.
of theevidence as to the course of travel vehicle before the ac-

support finding pole’scident was sufficient to a that the location
bya risk that it would bo struck a -vehicle inproceedingcreated

travelgeneral of and the itsits course that of locationimpropriety
proximatea the Kelley,was cause of accident. Martin v. 97 H.N.

466, 468.
questionThe the negligentof whether defendants were in the

they polein the properlymanner which maintained alsowas
jury. Responsibility personsto the to injuredsubmitted is im-

(Lawsby 1945, 24, 17)posed 188,pt. polestatute c. s. awhen which
been isvalidly “constructed, operatedhas licensed ormaintained,
in a manner.” innegligent pole question... The was a dark

brown, pole.creosoted Whether care,due under the circum-all
stances, required paintthe defendants to it a colordifferent or to
place upon questionit properlyreflectors was a Thejury.for the

polesfact that all the inother Manchester samewere the color
notdid the defendants dutyrelieve of their common givelaw to

warning pole’s presenceof the ordinaryif it.requiredcare Nor
expert requiredtestimony provewas to such a It aduty. was

“uponquestion judgmentwhich the of the jury was sufficient.”
Twardosky Company,v. supra, 282. The concerningevidence the
“blinding” byof the driver lightsthe of a car headed isnorth
not so itconclusive that must be ruled as a matter of law that
no connection could be found the lack warningbetween of a color
or reflector poleon the and the accident. Brock v. 97Robinson,

334,H. 336.N.
The themotions of fordefendants directed verdicts were

properly denied.
exceptedThe defendants to the Trial chargeCourt’s failure to

effectin that if'the driver’s conduct was the sole cause of the
accident, the plaintiff could not againstrecover them. “The
test to determine the worth of inquiretoexception] is[this
whether it is reasonably certain jurythe understood from the
charge that were to considerthey in deciding whether”[this issue]
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H.97 N.Greenberg,Paradis v.recover.plaintiff entitled tothe was
cited.173, 175,and cases

emphasis of thespecialacalled forrequested instructionsThe
nocan betherefinding legal faulta ofprinciple that without

lengthatCourt describedcharge,In theliability. itsfinding of
toin referencegenerallyboth andlegal fault,principlesthe of

outpointedIt wasagainst the defendants.claims madethe
degreejurythe found somefrequently that unlessdistinctly and

be returneddefendants no verdict couldpartthe of theof fault on
specifica state-the Court failed to includethem. Whileagainst
if the driverwas not entitled to recoverplaintiffthat thement
opinionthe thataccident,the we are ofsolely to blame forwas

findingdependency of aconcerning theexplicitthe instructions
pointed up thesufficientlyof faultupon findingaliabilityof

Trial couldrequests.defendants’ The Courtbymatter raised the
if the defendantsjury understood thatreasonably conclude that the

solelythat the driverfault, or in other words waswere without
againstrecover them.blame, plaintiffthe was not entitled toto

plaintifffor the to theargumentIn the of counselthe course of
Craig: Are. . .following proceedings occurred: “Mr.jury, the

my‘Thesay future,in the scars ongoing to allow Marie toyou
percent negligence’?by yourmade one hundredface, Dad, were

in the mirror andher in the future to lookyou goingAre to allow
me’? Mr. Burns: Just‘You did this tosay,look at her Dad and

like ourobject if to stand we woulda We and allowedmoment.
joinargument. Mr. Jones: I willexception being prejudicialas

Craig: I Court:Mr. Burns. Mr. will take it back. Thewith
ourBurns: Reserveyourfrom consideration. Mr.Withdrawn
noCraig: I it. I Iexception. Mr. will withdraw said want

don’t;sympathy; doesn’t.”we she
the Hansonexception byThe claimed defendants is overruled.

rulingThe396, 399, only92 H. and cases cited.Blake,v. N.
upon objectionthe “withdrawnbymade the Court defendants’ was

argu-wayfrom consideration.” This in no sanctioned theyour
objectionment the defendants’ thereto. the con-or overruled On

trary, plainly jury disregard argument.it instructed the to the
nothingobjectionThe defendants’ was not overruled and there was

exception. “Anto which the defendants could “reserve” their
exception notinvolving propriety argument jurythe of to the will

by clearly appearsbe considered this unless it that itcourt was
thetaken to refusal of the trial court to sustain an objection.”
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Whipple 261,v. H. 266.Railroad, 90 N.
herplaintiff, bybroughtwere theOriginally, bythree actions

against father,herBourget,and next Antoinette onefriend,mother
againstpresent actionsBourget,A. the and the twoHenry driver

brought by Antoin-actionsthe defendants. Three other were
ofexpensesfor and lossindividuallyette to recover medical

against A.HenryThedaughter.services of her two actions
rights againstreservation others.Bourget were settled with a of all

againstAntoinettebrought byto the actionsMotions abate two
Subsequently,granted.the defendants thereafter two newwere

brought againstwere the withinby Henry Bourgetactions A.
personal injury propertyandseeking damagesdefendants for

expensesdamage and also medical of services of hisfor and loss
The thedaughter. original brought by plaintiff, bytwo actions

mother, againsther the thewithin defendants and two actions
herbrought by together.father were consolidated and tried

During the thecourse of cross-examination of both father and
mother, exceptedthe the defendants to the refusal of the Trial

permitto suits,Court the introduction of previouslyevidence that
broughtweresettled, against byA.Henry Bourget daughterhis

and his wife. Thisby bearing uponevidence was offered as the
credibility of the witnesses themselves theupon goodand faith

daughter, plaintiffof their the here.
wrongThe alleged plaintiffin action brought by againstthe the

her father and that inalleged againstthe two actions the defend-
one negligence.ants was of concurrent bringingThe of the action

heragainst father was not inconsistent with the maintenance of
againstthe actions these defendants. Masterson v. Railway, 83

190, 193; CalleyN. H. v. Railroad, 359,93 N. H. 362. Since
BourgetMrs. was testifynot called to in of hersupport husband’s

care,due tho bringing bearingof that action had no on the credi-
ofbility parenteither goodas a witness nor on the faith of the

plaintiff.
damages expensesThe for medical of soughtand loss services

to be recovered in the againstwife’s action her husband were
the damagessame sought to be by againstrecovered him these

indefendants broughtactions after judgment in his wife’s action
against him. While rightthe of parentsboth maintainto actions
for the same damages (Woodmanat samethe time is doubtful v.
Peck, 90 N. H. the292, 294), Bourgetfact that Mrs. had earlier

tosought recover the damagessame from BourgetMr. had no
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credibilityupon thecase,thisthe circumstances ofbearing under
Norbefore us.in the actions nowof them as witnessesof either

of theparton thegoodlack of faithany wayit in reflect acould
exceptionsTheaction.partya to eitherplaintiff who was not

are overruled.
exception the Court’stonothing bytake theirThe defendants

period with theacquainted longover awitness,arefusal to allow
apole constitutedto whether thepole question, testifyin to as

“TheMaintraveling south on South Street.hazard to vehicles
subject-knowledge the. . has onquestion of whether a witness .
generalinthat of mensuperior totestimonymatter of his so

ofthe triersprobably assistconcerning it that his views will
Trial Court.of theto sound discretionfacts” addressed theis
of that dis-234,N. H. 236. No abuseDowling Shattuck,v. 91
excepted.defendantsappears rulingin the to which thecretion

question.polethe inTelephone Company ownedThe defendant
from theaccident it removed its wiresyears before theOver two

onlyCompany was thePublic Servicepole and the defendant
ex-Telephone CompanyTheusing polethe thereafter.utility

directed verdict on themotion for acepted to the denial of its
polethe at the time of theit not in control ofground that was

the ofTrial refusal to submit issueand to the Court’saccident
17)(Laws pt.1945, 188, 24,c. s.the The statutejury.control to

constructed,beenany pole “which hasimposing liability refers to
Telephone responsi-Company’smaintained, operated.”or The

removalpole it was not terminated thebythe which ownedbility for
polecontrol of thepole by any grantthe or ofof its wires from

polethe locationdefendant. It constructed at thisto the other
properits location and maintenanceresponsibility to see toand its

torelinquished ownership, regardits withoutuntil itcontinued
themaking any poleit use of the at the time ofwhether was

exception merit.Its is withoutaccident.

Judgment on the verdicts.

All concurred.


