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In thethat was not exercised. this situationtends to show discretion
appropriate procedure Superioris return the case the Court.to to

H.285, 291; Colby Varney,89 H. v. 97 N.Company,Vallee v. N.
130, 134.

discharged.Case

All concurred.
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CooperCooper, (Mr.Hall & and John CooperM. Brant Burt R.
plaintiffs.theorally), for

Burns, Bryant (Mr. BryantCalderwood & orally), for the de-
fendant.

Goodnow, J. publicTibbetts Road is a highway running east
and west which is intersected at approximately right angles by the
single line track of the railroad’s branchConway which runs north
and south. highwayThe starts at Route 16, the White Mountain
Highway, about five hundred feet easterly crossing.of the It ais
dirt road fourteen to sixteen feet in width which afollows substan-
tially straight upgradecourse from crossing,Route 16 to the the
grade for immediatelysome distance east crossingof the abeing
9.6 one. crossingJust west of the the road upgradecontinues
and curves to the steepsouth behind a banking.

The theview to ofsouth a traveler approaching crossingthis
from the east byis alimited knoll situated south of the road and
east of the track. Detailed evidence of the available,view
given by engineer,an indicates that track,at 83 feet from the
the driver of a truck approaching crossingthe from the east could
see the track itself for a distance of crossing,110 feet south of the
the of enginebarrel an nine feet above the track at 130 feet and

topthe theof smoke stack fourteen feet above the track at 150
feet. pointat aSimilarly feet50 thefrom crossing, he could

the feet,see tra'ck for 125 the barrel for 170 feet and the stack
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track for 130he see thedistant, couldfeet. When 40 feetfor 203
30feet and atstack for 270for 200 feet and thefeet, the barrel

feetfor 290 andfeet, barrelfeet, was visible for 145 thethe track
obstructed,north isview toward the alsothe for 450 feet. Thestack

a trees.extent, by growthlesser ofalthough to a
aa ton and halfin collision wasThe vehicle involved themotor

platform body on theremodel, with whichtruck,International 1946
of thebumper eyetoThe from the front theno load. distancewas

rearfeet. The had dualabout seven truckdriver of the truck was
equipped hydraulicgrips. It withwith chains and ice waswheels

condition. The truckgoodall in mechanicalbooster,brakes and a
hisDiPrizio, owner,the andtraveling occupants,had twowest

drivinglatter and DiPrizio wasemployee, Leighton. wasThe
him.on the seat beside

plaintiffsmorningin theo’clock theShortly before eleven
They16 Road.at intersection of Route and Tibbettsstopped the

course16,Union on Route the ofjusthad traveled south from
nohad observedparallels track,railroad andwhich somewhat the

mailthere a north bound train whichBoth that wastrains. knew
in eleven o’clock but neither of them knewarrived Union around

passed Crossing. Theyit alsowhether had Tibbetts understood
freightthat train came south about the same time. DiPrizioa at

travelingtimeshad been over Tibbetts Road two or three from
been in the direction.Leightonto and had over it once samewest east

crossing's location. While RoadThey both knew of the Tibbetts
equipped travelicy slippery,and the truck for such andwas was

Travelingthey decided to take that route to their destination.
speedsthe the third lowest the fourentire distance in of forward

westerlyequipped, proceededthe truckwhich the truck waswith
per hour.crossingfrom Route 16 to the at about ten miles No

persons road. cleardayother vehicles or were on the The was and
visibility. openThe left window ofgoodcold with the cab was

rightinches fullytwelve to fourteen and the one so.
they approached crossingplaintiffs testified that asBoth the

they attentively sound alistened for the of whistle or bell but
did either of them hear noise theanyheard neither. Nor of train

crossing,reachingAt some distancebefore the collision. before the
looking his hadhad been to left and neither heardLeighton, who

train, “thinking mighta road aheadnor seen looked thereat.the
glancedcurve” andbeen a car down around the then thehave to

againto to left Iright. He had started look back his but “before
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consisted, aoftrain,train.” The whichgot byback I was hit the
attraveling northcars,steam and five wastypePacific locomotive

per hour. hundred feetspeed fifty-fiveof miles Severala findable
the'power the trainengineer had shut off andcrossingbefore the the

anticipation stop Hayesthe station“drifting” in of its next atwas
theCrossing.of the Tibbetts The front ofabout one mile north left

engine, marksrighttruck collided with the extreme front of the
apoint extendingof theevidencing engine onlythe collision on

in onfew inches the cowcatcher.
The defendant that there was evidencecontends no substantial

crossing.of failure to sound the whistle and bell of train for thethe
intestimonyThe on this issue is conflict. Direct thatevidence

signals giventhe engineerwere from the and fireman. Oncame
thehand, plaintiffsthe other both they approachedtestified that as

crossing athey were aware of its location and the likelihood of
passage it,train’s over that both windows the truckof cab were

open, they listening intentlythat were for the ofsounds whistle
they nothing.and bell and that heard It is substantial and affirma­

of the statutorytive evidence defendant’s to complyfailure with its
CyrDahar v. N.duty. Railroad, 464, 467;95 H. v. 88Railroad,

278, plaintiffsN. H. 281. The failure of the theto even hear
train goes weightrumble of the to given testimonythe to be theirto

but itsby jurya does not nullify substance ofas a matter law.
argumentThe supportother in of the nonsuits con-concerns

tributory negligence. It is clear the plaintiffthat conduct of the
Leighton is determinative of this issue to plaintiffsas both

any negligencesince on parthis as driver,the must be imputed
to his employer passenger, plaintiffand the v.DiPrizio. Freeman
Scahill, 92 N. H. The471. defendant contends that the evidence
conclusively Leightonestablishes that guiltywas contributoryof
negligence as a matter of positionlaw. Its chiefly uponis based

propositionthe Leightonthat looked to the left for the last time
pointeither at a where the train clearlywas visible and was

negligent in not seeing pointit aor at too crossingdistant thefrom
to reasonably disclose the approaching danger.

The distances and times involved in judging Leighton’s conduct
are both extremely Duringshort. the last seconds preceding the
accident, the defendant’s train was traveling at a findable speed

fifty-fiveof permiles hour and the plaintiffstruck in which the
ridingwere at ten permiles hour. On the basis speedsof these

upmaintained to the moment of collision, when the front of the
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wereLeighton’s eyesandcrossingfrom thethirtywas feettruck
collision, thebefore theit,from two secondsthirty-seven feet

clearly visiblecrossing and its barrelfrom thetrain was 165 feet
point. inthat It continuedhe looked to left atLeightonto had his

othercrossing.the On theremaining distance toclear view thefor
the the trucksooner, when front ofhand, two-thirds of a second

Leighton’s forty-sevenforty crossing eyesthe andfeet fromwas
crash,themere two and two-thirds seconds beforeit,feet from a

crossing. top of its smokefeet the Thethe train 219 south ofwas
223pointfrom this at aboutstack, mathematicallyfirst visible

uponcrossing, scrutiny.carefulsouth the was observablefeet of
the train could be secured betweenthe useful view ofWhere first

pre-crossingthe cannot be determined withand 37 feet from47
cision.

Leightonclearly that looked to hisIf the showedevidence
the view andpointat when train was within reasonableleft some

negligenceit, contributoryfailed to see his would be established.
1;v. 87 N. H. Gates v. 93 N. H.Railroad, Railroad, 179;Niemi

Bixby H. he did lookRailroad,v. 94 N. 107. But the evidence that
point Duringis not conclusive. cross-examination,at such a

heLeighton testified that last to his left and saw no trainlooked
the the thirty crossing,front of truck feet from the awhen was

point at which the train This ofexpressionwas visible. was an
judgment to he ishis as the distance to which not bound. O’Brien

N.Co., 79,Public Service 95 H. 81. On other inv. occasions his
testimony, qualified thirty“around feetfeet,” “thirtyit was to

thirtyI didn’t it” and “about feet.” notmeasure The distance was
specialof which he took theone note at moment he shifted his

Furthermore, in thegaze. light of the times andshortness of
testimonydistances in this case,involved his that he never saw

trainthe is as indicative of his look occurringlast at least two-
sooner,thirds of a second when ten feet further the crossing,from

uponit is lookingas of his failure to observe the train when the
of his was fromexactly thirty crossing.front truck feet the The

point at clearlywhich he last looked to the left is not establishedso
by supportthe toevidence as our determination matter ofas a law

he innegligent failingthat see the train duringwas to that look.
follow,Nor as urged bydoes it the ifdefendants, that the

atpoint which he last looked the leftto was too distant to disclose
train,approaching Leighton negligentthe was as a matter of

adopt particularlaw. “Our law does not circumstances as the
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care onlymeasure of due but rather holds the to the standardactor
average prudent personof of the under allcare the circumstances.”

Railroad,Fissette v. N. H. The distance from crossing98 136. a
regardedmay dependswhich be as a reasonable one at which to look

upon the of each Thecircumstances case. fact that the last
point approachingobservation is made from a at anwhich train

maycannot be seen be some indication that it not reasonableis
but is not conclusive thatof issue.

theWhen front of the truck was 41 feet acrossing,from the
bylook the Leightonto left could not have disclosed a view of the

approaching train. crossing,Had he looked footone nearer the
justthe appearing edgetrain’s stack would have been over the of

knoll. pointthe Whether it was at this or at one closer to the
crossing that driver was firstthe afforded a useful of theview

jury.train is one thefor The fact that such a view could be
by onlydriver thesecured the while front of his truck was some-

crossingwithin feet thewhere 40 of does not conclusively establish
in failinghis look his duringfault to to left that short distance.

Cyr. Railroad, 88 N. H. 282. This278,v. was the first time he
approached the crossinghad from the east. There nothingis

sufficientlyto indicate that he was familiar with it to realize that
an effective view to the left could be had only within such a

chargeof crossinglimited distance the as to him negligenceso with
in of it. Weavailingnot himself cannot hesay that if had

and hadlooked listened and neither seen the train nor heard any
warning signals upor noises from it theto time when the front
of the truck 41 feet from the hecrossing,was would not then have

justified assuming comingbeen in that no train was and givingin
thehis attention for next two and two-thirds seconds to the road
possible approachto theahead and of a train right.from his

reaching the crossing, LeightonBefore and agreedDiPrizio
rightthat DiPrizio to Leightonwould look a trainthe for and

look Awould to his left. later,brief moment reportedDiPrizio
right.”“my side is all The defendant contends that under these

circumstances, duty lookingwith the of right delegated to DiPrizio,
negligence Leighton’sit was on part, as a matter of law, to also
the asright periodlook to he did in that during which mighthe

have and approachinglooked left seen the train. The direc-two
Leightonin whichtions looked than pointsother to his left were

expectfrom he had much dangerwhich as toreason as from his
spiteleft. In the agreement plaintiffsof which the two had made
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respon-right, Leighton stilllookingDiPrizio’s to the wasas to
looking.part of DiPrizio in sonegligencefor on theanysible

pre-fact that more107,N. H. 109. “TheBixby Railroad,v. 94
part prevented the accidentwould havecaution on [the driver’s]

supra.Railroad,v.recovery.”a Fissettenecessarily defeatdoes not
crossing inapproachingthat driver themighta find ajuryWhile

have his leftcircumstances should watchedquestion under these
right, sayto we cannotglancingrather than hisdiligentlymore

negligent a matter of law.looking Leightonso was asthat in
violated theLeightonclaims that statu-The defendant further

L., 119,him s. Thisduty imposed upon by R. c. 18. statutetory
crossing, operatorupon gradea the ofapproachingprovides that

speed toof the vehicle a reasonable and“shall reduce thea vehicle
crossing.”proceed over the Forrate, cautiouslyand shallproper

16 crossing, Leightonfrom to thefive hundred feet Routethe
per operatorIf of atrack at ten miles hour. theoperated the

crossingtoward a at such afor distancevehicle travels some
speed as, crossing itself,at thethough wouldmoderate sustained

requiredand he is not to further reduceproper,"be “reasonable
approach crossing.the Thespeed upon immediate tohis his

imposed by speed,not a reduction of whateverduty the statute is
to,approach crossingmay been, but an the at a “reasonableit have

byrate determined theproperand rate.” This is circumstances
apparent apparenthave been to thewere or should driverwhich

approached crossing. The does conclusivelyhe the evidence notas
speed pera of ten miles hour was in excess of “aestablish that

requirementstatutoryrate.” Theproperreasonable and that the
imposes“proceed cautiously crossing”over the no more thandriver
N.duty Railroad, 371,of due care. Rowe v. 95 H. 372. Thea

partclaim violation of this of thedefendant’s of a statute raises
previously opinion.considered inno issues not this

plaintiffsthe areexceptionsThe of sustained.

New trial.

All concurred.


