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McCarthy (Mr. McCarthy orally),D.& and JohnMcCabe Fisher
plaintiffs.for the

orally), for theJackson, brief andcity (byJames M. solicitor
defendant.

exceptionits tobyfirst asserts thatJ. The defendantGoodnow,
Presidingmade after thebythe orders of mistrial the Justice

for aevidence, are to this courtof the the cases transferredclose
innotfacts. this contention we aredetermination of Withthe

ground upon a mistrial is ordin­agreement. generalThe which
circum­the Trial is the existence ofarily bydeclared Court some

justice may be done if the trialwhich indicates that notstance
order,a verdict. result of such an whether madecontinues to The

point in the trial,the close the evidence or at an earlierafter of
court,or thedischarge facts, jurythe trier of be it ais the of

later trial of the caseany facts,determination of and awithout a
jury or another Justice of court. Sincede novo before another the

SuperiorSupreme 1901,and Courts in itof ourthe.establishment
questions arising in theclearly recognized that of facthas been

Superior Court are to be decided there.of trials in thecourse
Company, 404, 406,N. H. and cases cited. Whilev. 95Romano

the first trial be transferredquestions during mayof raisedlaw
(seein newfor advance of the trialto this court determination

questionsLavigne 304, 309, cited),91 H. and cases theNelson, N.v.
the exclusivelyin a decision of merits are reservedof fact involved

Perkins v. 45Superior George,Court. -The case of N.H.for the
by defendant, appeal probateinvolved an from a453, relied on the

point. appealin That transferred entirecourt and is not the
including ofsubject appeal,of the the determinationmatter

novo, Supremethequestions byof fact trial de to Judicial Court
sessions, jurisdictionits samehad, at trial the as is nowwhich then

originalSuperior Court, where it was treated as anto ourreserved
Jewell, N.Brown v. 86 H.proceeding. 190, 192.

uponCourt, motion,Trial hisdecision the made own thatThe of
himself occurred after denial of thedisqualifyshould hishe
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completiondefendant’s motions of the testi-for nonsuits and the
mony. assignedNo reason his decision nor does thewas for

it mustany. circumstances,record indicate Under these be
disqualification the commencementassumed that his existed from

although apparenttrial not to him untilevidentlyof the its
completion. disqualification such as to renderWhether his was

(seemerely 45 N. H.Julian,his acts void or voidable Moses v.
52; Brooks, 423),Fowler v. 64 N. H. the effect decisionof his

voiding orders, ones,the of merelywas all other than formal
him inby case, includingmade connection with the his denial

the forof defendant’s motions nonsuits. While this normallywould
exceptionleave the defendant without an for our consideration at

expedientittime, thought uponthis is passto now issues raisedthe
by the defendant’s motions as if ruling.transferred here without

proofAn essential element of in an action to recover damages
by upthe backing sewage publiccaused of throughfrom a sewer

privatea drain is thethat drain rightfullywas connected with
the sewer. Portsmouth, 291, 297;Rowe v. 56 N. H. Roberts v.
Dover, 147,72 N. H. 149. While none theof circumstances under

plaintiffs’thewhich drains were publicconnected with the sewer
are in evidence on which to base findinga as to rightfulnessthe

the connection, appearof it does that they had been connected
than yearsmore before litigationfive the event in and that during

period,that employees of the defendant had plaintiffs’entered the
premises several intimes connection work theirwith on drains

backingand the up of water through publicthem from the sewer.
these occasions,On city,the on plaintiffs’the complaints, had

undertaken anyto clear stoppage publicof sewer in orderthe to
prevent the flooding of the plaintiffs’ premises through their

completedrains. In the absence of evidence that the drain
connections were wrongfully bymade or maintained the plaintiffs,

logicalit is to infer and is findable,therefore from previousthese
the- defendant,acts of that the plaintiffs’connection of the drains

publicthewith rightful.sewer was The defendant’s contention
that evidence lackingwas supportto this plaintiffs’element of the
cases is without merit.

In ofsupport its motions nonsuits,for the defendant further
contends that in managementits of the Central Avenue sewer
it had no notice anyof such use of it as would render inadequateit

requireand city,the in the of care,exercise due to correct the
situation.
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line ofThefollowingthe facts.tended showevidence toThe
tannery.at aquestion on Streetin starts Orchardnowsewer

atoin Streetpoint, sewage easterlyflows OrchardtheFrom this
line,Avenue. The Central Avenuein Centralflowing southline
TheWashington Street.inflowinga line eastin turn enters

'ininches,in Street is ten to twelvepipe Orchardof thediameter
Washingtonininches and Streettwenty-fourit isCentral Avenue

on theplaintiffs locatedpremisesThe of theit feet. areis four
Washingtonbetween and OrchardCentral Avenuewesterly side of

Centralconnect line intheir with the sewerStreets and drains
complainedprevious to the occasionyearsWithin the fourAvenue.

bynot disclosedhad,Central for reasonsof, the sewer on Avenue
sewagecarryto the withevidence, “several times” offfailedthe

plaintiffs.premisesinto the of theresult that water had backedthe
connectedplaintiffs’that the drains withThe defendant was aware

theoccasion, employees remediedpublic and on each itsthe sewer
damagematerialbefore the water had causedsituation in the sewer

22, theFebruary 1950,a beforeplaintiffs. yearto the Within
time,been and each thehad twice blockedOrchard Street sewer

pieces hide, hair and other materialbeen found be ofcause had to
discharged the sewer from the Whentannery.which had been into

respon-stoppages occurred, citytwo the officialthe first of these
screen,tannerythe visited and found that afor sewers thesible

bymaintained the at thetype, tanneryof a removable was outlet
prevent hairwhich, place,of its vat if in would and fromhide

occasion, agentOn that the defendant’s learnedentering the sewer.
employeessometimes removed when of thethat the screen was

empty vat,a atannery hurry causing quantitywere in to the of
the From theexperience,hide and hair to enter sewer. this

“press together,”that hide hairdefendant discovered the and
quick”make dam and that the sewerprettythat “it would a

veryin a if all came“could be blocked short time that material
through.” agent emptyingThe knew that thedefendant’s of a
quantity onlyof the hide and hair into the sewer could notcause

largerbut also thethe Orchard Street sewer Central Avenue
up. preventto block He took no action the futuresewer to

of hides and hair into the sewerdumping other than to ask the
keep in.”tannery February 22,“to the screen On the1950,

plaintiffs’that water theenteringdefendant was notified was
Investigation that hairpremises. hides,disclosed and other

from Avenuetanneiymaterials the had blocked the Central sewer
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it,withpoint plaintiffs’of the at which the drains connectedsouth
of thecausing sewage up into thewater and to back basements

premises.plaintiffs’
damagedto beduty by municipality personsa to liableThe owed

operation sewerage system publicof for benefit isby its a the
ordinary prudenceof care and under the circumstances.that

153; N. H.Dover, 147, Portsmouth,Roberts v. 72 N. H. Rowe v. 56
Compliance anticipation thoserequires291. with such a ofduty the

bematters to foreseen. The defendant knew thatreasonably
tannery emptiedfrom the occasionallymaterials were into the

sewer, clogging qualityOrchard Street that the materialof this
that it block largerwas such could the Central Avenue sewer

into Orchard Street the naturalwhich sewer flowed and thatthe
ofeffect such an obstruction in the Central Avenue sewer would

be damages plaintiffs. onlyto cause the suffered by the The
taken itby prevent improperaction to the entrance of materials

tannerythe repeatedly request keptfrom was to that screenthe be
placein the removal italthough of had onapparently occurred at

two occasions year previousleast within the theto event in
spitecontroversy requests.in such defendant,of Whether the

degreein the exercise of a ofreasonable anticipation, should
of inadequacyhave been aware the of the Central Avenue sewer

developdid in factwhich and should have taken further action
prevent improperthe questionsto use of it are which are not so

clearly byestablished the byevidence as be determinableto this
ascourt a matter of law. The defendant’s contention that non-

be groundsuits should ordered on this cannot be sustained.
Nor can the defendant avoid liability the groundson that the

tannery’s emptying improperaction in materials into the sewer
beyond A seweragewas its control. system byconstructed a

municipal corporation itsis property regulateand its right to
and control the use it is a necessaryof ownership.incident itsof

C.J.S., Municipal64 Corporations, 1802,ss. tannery’s1805. The
right to empty sewage publicits into the sewer was not an unlimited

subjectone wasbut to the ofcontrol the defendant. Whether the
regulatedefendant’s failure to the tannery’s of the seweruse

strictlymore byor some other employedmeans than that con-
negligence partstituted on its questionis a of fact for the Trial

Court.

New trial.

All concurred.


