
341

request sought the issue ofDefendant’s fourteen to eliminate
plaintiff’s was properlycondition after the accident. Thisnervous

ample justifythere evidence to its submissionrefused since was
to Bohan H. Dunham v.Company, 144; Stone,the v. 98 N.jury.

Roy138;96 N. H. v. N. H. 36.Levy, 97
isorderThe

New trial.

All concurred.
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plaintiffs.Leo Liberson (by orally),brief and for the

Wadleigh (Mr.Wyman, Starr, Booth, Langdell& Booth orally),
for the defendant.

Kenison, plaintiffs’C. J. The contention that the policy did
lapse isnot propositionbased on the that four quarterly pay-the

ments of amounting$150.43 to paymenta total annual of $601.72
constituted an paymentexcess of annually$34.16 above annualthe
premium required premiumsof Since quarterly$567.56. the had

paidbeen for approximately years arguedten it allegedis that these
annual overpayments totalling $332.62 towere sufficient take care
of unpaidthe premiums which inquarterly Maywere anddue

andAugust policycontinue the in May 14,effect until which1950,
after the plaintiffswas death.insured’s The have cited no case in

support of this contention and research has not onedisclosed in
acceptwhich the matter specificallywas Ifdecided. we could the

premisebasic the plaintiffs’ prem-of contention thethat quarterly
iums paymentsconstituted excess overpayments premium,or of the
we inwould concur their conclusion.

nothingWe find in indicatingthe reserved case that the insured
assumed makingthat was overpaymentshe and the fact hethat
chose to continue quarterlyhis insurance in force by payments
rather paymentsthan annual is some indication that he did not
intend advantageto take of premium.the annual However,lower
the short answer to this iscontention the insurance contract itself.
By the partterms of the application, was made ofwhich a the
policy, and policythe itself the insured informed in unambiguouswas
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and that thepremium wasquarterly $150.43that thelanguage
namely,amount,thatpremium less than four timesannual was

providecompany’s published rates forthe$567.56. Furthermore
known toamount of washigher quarterly'premium, the whicha
ten yearsand for almostapplicationinsured at the time of histhe

customaryviolatesargued procedurethat thisthereafter. It is not
commercialpractice certainlyit is not unusual ininsurance and

to beobligation in advancepayable annuallytransactions for an
obligation paid quarterly over a twelve-monththan theless same

granting a directedconclude that the ofperiod. We therefore
one the Trial Court wasbyfor defendant on countverdict the

proper.
plaintiffs’the declaration is that theThe essence of count two of

quarterly premiumshas ofprompt paymentthecompany waived
plaintiffsTheestoppedis to assert that defense. offeredand now

thispolicy companyhad another withto that the insuredshow
premiumshaving premium provisionloan and that onan automatic

paid by premiumthe automatic loans after thepolicythat were
The concede doctrine ofperiod. plaintiffs that waivergrace the

premiumestoppel applied byto is limited thepaymentsor as late
periodsCo., 502,H. to ofDaleyrule in v. Insurance 81 N. such

it is contendedcompany customarilytime as the allowed. However
theindicatingthat the notices insured received that automaticthe

grace period thatloans had become effective after the onpremium
prompt pay-that waivedpolicy companyis evidence thethesome

premiums on this The between thepolicy. dissimilarityment of
properlythis evidencepolicies whyis one sufficient reason wastwo

It the nature an automaticveryTrial Court. is ofbyexcluded the
goit effect until afterprovisionloan that does not intopremium

expired.period advantageSince the insured thegrace has hasthe
thepremium paymentin which make hisgrace period toof the

premiumthe automatic loan until afterdoes not invokecompany
grace period.the

argument policiesof the wereAssuming purposesfor the that two
on thetheysufficient that could be considered issuesimilarityof

plaintiffs prevail. Theestoppel,and the still could notof waiver
thepremium daysa in instances a few afteracceptance of two
tograce period held be sufficientexpiration of the has been not to

Association, 92 H.period six months. Jean v. N.extend it for a of
part ofcase conduct on the thepresentIn the there was no514.
person anyagive the insured as reasonablecompany which would
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acceptedpremiumto that in beMayreason believe a due would
in­The sent insured theby companyin October. notices to the

so. is on the ofpartdicated that this was not There no conduct
company anythe which evidenced intention not to insist on the

periodpayment premiums graceof within the in the absence of an
provisionpremiumautomatic loan was not contained in thiswhich

454; MarylandParker 59 H.policy. Moore,See v. N. Therrien v.
Casualty ex­Co., 180,97 N. H. 182. The Trial Court properly
cluded the to introduce other and the automaticpolicyoffer the
premium loan notices were to the con­which forwarded insured in

beingnection nowith it. There other of waiver or conductevidence
jurythe of estoppel,which could be basis there was no reason for a

trial on this issue and the directed verdict for the wasdefendant
on countwarranted two.

plaintiffs’third count in theThe declaration is based theon
contention the bindingthat insured did not make a election in the
application his policy by strikingfor out “extended term insurance”

provisionsas one of the nonforfeiture to become effective if the
lapsed forpolicy premiums.nonpayment of It is clear thefrom

reserved thatcase such an election bywas insured histhe inmade
application that theand election so made could have been changed
by the before death.insured his change attemptedNo such was or

by duringmade gracethe insured the inperiod, Augustor when
lapsedhe that policy “exceptwas advised the had for the reduced

paid-up orinsurance value” in October againwhen he was notified
lapseof the advised that policyand continued only partici-the as

pating paid-up forinsurance a stated amount. applica-Since the
parttion a of policyis the and must bethey togetherconstrued

(Adamaitis Metropolitanv. Co.,Ins. 295 215, 219),Mass. theLife
bindingelection was unless it was inconsistent with the andpolicy

the statute under which it was Reingoldissued. Newv. York Life
(2d)Ins. Co., 85 F. 776.

The was governedissued inpolicy Massachusetts and is theby
law of that commonwealth. Marston v. Mass. Ins. 59Co.,Life

Maryland92; CasualtyH.N. Co. Martin,v. 88 N. H. 348.346,
provisions (ter. ed.)The of Laws,Gen. Mass. c. 175, 144,s. as

amended Acts and of c.by 1938, 209, statutoryResolves s. are the1,
provisions in effect at the time the policy was issued. The statute
permitted companiesinsurancelife maketo extended term insur­
ance the automatic nonforfeiture benefit if the cash surrender value

toption or paid-up optionthe insurance was no­ elected theby
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in theincorporated policyin thisThat statute wasinsured.
beterm insurance shall automatic­following language: “extended

any stipulation orfurtherbinding Company, withoutally on the
ispaid-upor insurance electedact, unless the cash surrender value
hadand form beenapplication policy. . Both the form. .” the

and weof Massachusettsapproved by the Insurance Commission
are to statute underpersuaded they contrarynot thathave been

v. Nat’lthey authorized and issued. Columbianwhich were Swift
Ins. Mass. 399.Co., 262Life

plaintiff unsuccessfully to enforce anThe beneficiaries seek
the did notoption after insured’s death which insured choosethe

v. Griffith,in lifetime. Nat. Ins. Co.to make his Columbian Life
(2d) ofF. 244. There has been no conduct or course action in73

estop payingto the from court thecompanythis case into value
in with thepaid-upof insurance accordance insurance contract.the

in applicationmade the insured his was neverbySince the election
subsequently changed and since the election whenwas lawful made

(2d)(Day Metropolitan Co., App.v. Ins. 11 Cal. the681,Life
underplaintiffs prevailcannot count three of their declaration.

Judgment thefor defendant.

All concurred.
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