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Wyman General, George Nelson,C. F. AssistantAttorneyLouis
(Mr.Lindsey R. SolicitorAttorney Brigham, CountyGeneral and

Nelson fororally), the State.

B. Ford orally), respondent.John brief and for(by the

Lampron, in only byJ. Under the facts this case the method
(Dowthewhich State could the burden on it v.sustain incumbent
513)Latham, 492;80 H. 82 N. H. toWetherell,N. v.Summerfield

publicthat the lane was a under the motor“way”show involved
(R. 115, provevehicle statute s. 1 for it toL., XXXIV),c. was

prescribed bythat it was a out in the“laid mode thereforhighway
(as 188)L., 1.by 1945, 1,statute.” R. c. 90 amended Laws c. Pt. s.

end ap­that the State aTo introduced evidence that commission
2)pointed by the Council (Id., 4,Governor and to do so Pt. s. had

and filed ofSecretary layingmade with the of State a return the
question.out or alteration 28 which lane inof Route covered the

Id., s. 11.
The issue before us for decision is whether the fact that a copy

returnof such was not with the town offiled clerk of the Salem as
byrequired proofsaid section is fatal to a layout11 the of saidof

“in the prescribedlane mode therefor S.by 1, supra.statute.”
making of the is not areturn ministerial act butmerelyThe a

and partsubstantial essential of the authorityduties of the laying
out the ahighway. laws,“Under our the return not mereis clerical
formality, subsequent layingto the out. ishighway legallynotThe

untillaid out the return been effect,has made ... In the return
layingis the out.” Petition,Brown’s 51 N. 368.367,H.
respondentThe argues that it been heldcorrectly byhas deci-
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2Houston, H.(Hardycourt since 1820 v. N.of our at leastsion
the309) be filed clerkhighway layoutsthat returns of were to with

onlyupAnd to 1891 town clerks wereof the town involved. the
S., 70,However,filed. P. c.officialswith whom returns weresuch

ofprovided authorityin which came under5, layoutss. that the
filed theand return to be withGovernor Council the wasthe

filed with the clerk of the town in-Secretary copyof State and a
enacted.1945, 188,and that when c. wasvolved, was the law Laws

L., 93,c. s. 5.R.
(Laws 188) providesL., 1945,c. 90 c.Section 11 of Part 4 of R.

highway“The shall of theas follows: commission a returnmake
laid out . . the sameany alteration them . and cause to bebyor

secretary copythe and file such returnstate,with a with■filed of of
city highwayclerk the or town in which or alterationthe suchof

(Emphasis supplied).is laid out.”
opinion mereIt is our that the return which “is not a clerical

subsequentformality, layingthe out” but is “in effect the layingto
filedrequired Secretaryout” is the return to be the ofwith State.

part compliedsaidThis of section 11 is and if not withmandatory
Corp.to layout.would be fatal the See General Motors &c. v.

Company, filing copy84 N. H. 348. However of a with thethe
providedclerk of town in such highwaywhich is situated wasthe

Legislaturethe in-by primarily obtainingfor to the offacilitate
thereof the residents of involvedbyformation the town and is

(Hornemerely directory Bancroft, 363; Gallupv. H. 362,62 N.
132)Mulvah, noncompliancev. 26 N. and a will notH. therewith

validity supra;affect the the Horne Am.layout. Bancroft,of v. 50
42.Jur.

beingThere aproof questionsufficient that lane in wasthe
public “way” provisions L., 115, XXXIV,within the of s. 1R. c.
the beorder must

Exception overruled.

All concurred.


